ANTTUL™US Jyd:lb -
pm From=Covington 4 Burling $an Francisco +4155918¢0
War-31-03  11:15am From-Covington & Bur|ing san rrancisce ’gl TR e

A\

S —

. |

14} RICHARD C. DARWIN (Statec Bar No. 161245)
COVINGTON & BURLING

One Front Strect

San Francisco, California 94111

Telephone: (415) 591-6000

Fax: (415) 591-6091 ORIGINAL

E. EDWARD BRUCE (pro hac vice pending) FILE D
STUART C. STOCK (pro hac vice peading) :

ROBERT A. LONG, Jr. (pro hac vice pending) MAR 3 1 2003

KEITH A. NOREIKA (pro hac vice pending)

COVINGTON & BURLING CLERK. V) &,rmgnmm fﬁ’é’ggm A
1201 Pennsylvania Avenue, N.W. EASTERN DIETRSTORG
Washington, D.C. 20004 » e
Telephone: (202) 662-6000

Fax: (202) 662-6291

WP

O 00 2 O W

Attorneys for Plaintiffs
IN THE UNITED STATES DISTRICT COURT

12 FOR THE EASTERN DIS'IRICT OF CALIFORNIA
CN.S-03-0655 LKK DAD

N

NATIONAL CITY BANK OF INDIANA, and
14 | NATIONAL CITY MORTGAGE CO,, ) Civil Action No.
)
15 Plaintiffs, )
versus ) COMPLAINT FOR
16 ) D_E_C.L;%iony RELIEF,
DEMETRIOS A. BOUTRIS, ) TEMPO Y RESTRAINING
17 | in bis official capacity as Commissioner of the ) ORDER, PRELIMINARY
California Deparment of Corporations, ) INJUNCTION. AND PERMANENT
18 )  INJUNCTION
Defendant. )
19 ) BY FAX
20| .
;l 1. Pursuant to state law, the California Department of Corporations
21
(“DOC™), through Defendant Commissioner, has asserted that National City Mortgage Co.
22
C'NCMC”) must be licansed by the Commissioner, and be subjecr to the Comumissioner’s
23
} regulatory, supervisory, examination, and enforcement jurisdiction, in order to make and ssrvice
24
residential mortgage loans in California The Commissioner further has asserted that NCMC
25
has violated a California state Jaw, known as the California “per diem” restriction, that bers the
26
L) ) charging of any interest on residenual first mortgages for more than one day prior to the
>\ 7 ‘ :
: o4 " recording of a mortgage deed. On February 27, 2003, the Commissioner seat NCMC a letter
QV
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1} requiring NCMC to comply with that state requirement by reporting to him its plan to undertake

2 | an audit of all of its California mortgage loan files since August 2, 2000. Thus, the

w

Commissioner has demanded that NCMC submit to his supervisory authority and that NCMC

4|l conduct, at a cost of several million dollars, an audit of more than 150,000 mortgage loan files,

51 with the understanding that its failure to do so will result in an enforcement action.
6 2. This complaint accordingly seeks declaratory and injunctive relief on
7| behalf of National City Bank of Indiana (‘“National City Bank™), a federally chartered national

8 | bank, and its wholly owned operating subsidiary, NCMC, an operating subsidiary which

9| National City Bank owns pursuant to the National Bank Act and regulations promulgated under
10| that Actby the OCC. This case 1s very similar to Wells Fargo Bank, N.A. v. Boutris, Civ. No. S
11 03-0157 GEB JFM, in which this Court held, on March 10, 2003, that “the Commissioner is
12} preliminarily enjoined from exercising visitorial powers over Plaintiffs or otherwise preventing
13} [national bank operating subsidiary Wells Fargo Home Mortgage, Inc.] from operating in
14| California.” Wells Fargo PI Order, at 15.
15 3. As this Court discussed in Wells Fargo, the OCC is the federal agency
16 || responsible for interpreting and applying the National Bank Act, and has exclusive licensing,
17| regulatory, supervisory, examination, and enforcement authority under that Act and OCC
18 | regulations over both National City Bank and NCMC. Wells Fargo PI Order, at 12-13.
19 Ac‘cordingly, the OCC can, and does, regulate and regularly examine both Nationa] City Bank
20 and NCMC to enforce their compliance with both federal and non-preempted state laws.
21| Moreover, in the Depository Institutions Deregulation and Monetary Control Act of 1980
221 (“DIDMCA™), Congress expressly preempted any state law “limiting the rate or the amount of
23| 1nterest, discount points, finance charges, or other charges which may be charged, taken,
24 1 reccived, or reserved” on any mortgages or loans secured by a first lien on residential real
25| property, including those mortgages and loans covered by the California per diem restriction.
26 12U.S.C. § 1735f-7a(a)(1). National City Bank and NCMC, faced with the Commissioner’s
27| demand that NCMC comply with the preempted California per diem restriction in violation of

28| the OCC’s exclusive federal supervisory jurisdiction, brings this suit against the Commissioner
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of the DOC for declaratory and injunctive relief to vindicate the federal rights of both National
Cirty Bank and NCMC under the Supremacy Clause, the National Bank Act and implementing
OCC regulations, and DIDMCA.

Jurisdiction and Venue

4. This action is brought under the National Bank Act, DIDMCA, the
Supremacy Clause of the United States Constitution, and 42 U.S.C. § 1983. The Court has
jurisdiction over this action pursuant to 28 U.S.C. § 1331, because it arises under the
Constitution and laws of the United States. In addition, jurisdiction 1s proper under 28 U.S.C.
§ 1343(2)(3), because Defendant, under color of state law, seeks to deprive Plaintiffs of their
federal constitutional rights. This Court is authorized to issue a declaratory judgment pursuant
to 28 U.S.C. §§ 2201 and 2202.

5. Venue in this district is proper under 28 U.S.C. § 1391(b)(1), because the
Defendant resides in this district.

6. Pursuant to Local Rule 3-120(b), this action should be assigned to the
Sacramento division of this Court because the actions that give rise to this case occurred, and
the Defendant resides, in the counties of the Sacramento ciivi S1071.

7. This case is related to Wells Fargo Bank, N.A. v. Boutris, Civ. No. S 03-
0157 GEB JFM (filed January 27, 2003), because it presents the same legal issues, and nearly
identical factual 1ssues, as those presented in that case. This case is also related to Quicken
Loans, Inc. v. Boutris, Civ. No. S 03-0256 GEB JFM (filed February 11, 2003), as it presents
the same DIDMCA preemption issue as the one presented in Count IIl of this Complaint.

The Parties

8. National City Bank is a national banking association organized and
existing under the National Bank Act, 12 U.S.C. § 21 er seq., which maintains its main office
and principal place of business in Indianapolis, Indiana. National City Bank has no branches in

California. Pursuant to the National Bank Act and implementing OCC regulations, National
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City Bank has established, wholly owns, and operates NCMC as an operating subsidiary to
conduct the majonty of the Bank’s residential mortgage lending.

9. NCMC 1s organized as an operating subsidiary of National City Bank
pursuant to OCC regulations issued under the National Bank Act. NCMC provides residential
mortgages in California to which the California per diem restriction by its terms purportedly
applies. NCMC makes mortgages and other loauns that are secured by first liens on residential
real property. These mortgages have been made after March 31, 1980. NCMC is a “creditor”
under the Truth In Lending Act, 15 U.S.C. § 1602(f), and makes or invests in residential real
estate loans aggregating more than S1 million per year. NCMC has its principal place of
business in Miamisburg, Ohio, and has offices and does residential mortgage lending and
servicing business throughout the United States, including California.

10.  Defendant Demetrios A. Boutris is the Commissioner of the DOC
(“Commissioner”). As such, he is the state official charged under California law with enforcing
the state statutes providing for the licensing, regulation, supervision, examination, and
enforcement of applicable laws against California residential mortgage lenders thart are subject
to California’s mortgage licensing laws. E.g., Cal. Fin. Code § 50002. The Commissioner 1s
also the state official charged with enforcing the California per diem restriction against
California residential mortgage lenders subject to California law. See, e.g., Cal. Fin. Code
! §§ 50321, 50324.

The National Bank Act and OCC Regulations

11. Natlonal banks are federally-chartered institutions created under and
governed by the National Bank Act, 12 U.S.C. § 21 er seq.

12. Under the National Bank Act and other federal banking laws, the OCC
has exclusive licensing, regulatory, supervisory, examination, and enforcement authority with
respect to national banks’ compliance with both federal and non-preerupted state laws. See 12
U.S.C. §§ 24(Seventh), 484(a), 1818(b). See also 12 C.F.R. §7.4000. Under federal law,

national banks are not required to obtain a license issued by a state before doing business in that

b
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state. E.g., First Nar’l Bank of Eastern Ark. v. Taylor, 907 F.2d 775, 776 n.6, 778 (8th Cur.
1990); Bank of America, Nat'l Trust & Sav. Ass'n v. Lima, 103 F. Supp. 916, 917-18 (D. Mass.
1952).

13. Congress has authorized national banks to receive deposits, Joan money,
and to exercise “all such incidental powers as shall be necessary to carry on the business of
banking.” 12 U.S.C. § 24(Seventh). These incidental powers under 12 U.S.C. § 24(Seventh)
include the authonty to provide banking services through operating subsidiaries.

14.  Under an OCC notice-and-comment regulation interpreting and
implementing § 24(Seventh), 12 C.F.R. § 5.34, national banks are expressly authorized to
establish and own operating subsidiaries, which may conduct only activities that are lawful
activities for the parent national bank itself. 12 C.F.R. § 5.34(d)(1). The OCC’s operating-
subsidiary regulation further provides for prior licensing application and OCC approval before
an operating subsidiary is established and acquired by a national bank. See, e.g., id.

§ 5.34(e)(5). The OCC’s operéting-subsidiary regulation also makes clear that operating
subsidiaries are subject to the OCC’s ongoing supervision, regulation, examination, and
enforcement authority. See id. § 5.34(e)(3). |

15. Given that operating subsidiaries conduct only national bank-authorized
activities, and therefore act as separately incorporated divisions or departments of the national
bank itself, and because they are subject to ongoing licensing, regulation, supervision,
examination, and enforcement by the OCC, the OCC’s notice-and-comment regulations further
provide that, “[u]nless otherwise provided by Federal law or OCC regulation, State laws apply
to national bank operating subsidiaries to the same extent that those laws apply 1o the parent
national bank.” 12 C.F.R. § 7.4006.

16. Under 12 U.S.C. § 484(a), “[n]o national bank shall be subject to any
visitorial powers except as authorized by Federal law, vested in the courts of justice or such as
shall be, or have been exercised or directed by Congress or by either House thereof or by any
committee of Congress or of either House duly authorized.” Section 484(b) provides a limited

exemption to this exclusive federal regulatory, supervisory, and examination jurisdiction of
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1| national banks but only “to ensure compliance with applicable State unclaimed property or

2!l escheat laws upon reasonable cause to believe that the bank has failed to comply with such
31 laws.” 12 U.S.C. § 484(b).
4 17. Interpreting § 484, the OCC’s notice-and-comment regulations provide

51 that “[o]nly the OCC or an authorized representative of the OCC may exercise visitorial powers
with respect to national banks, except as provided [in the regulation interpreting 12 U.S.C.
§ 484(b)]. State officials may not exercise visitorial powers with respect to national banks, such

as conducting examinations, inspecting or requiring the production of books or records of

v 0 3 O

national banks, or prosecuting enforcement actions, except in limited circumstances authorized
10 by federal law.” 12 C.F.R. § 7.4000(2)(1). The OCC’s regulation further defines “visitorial

11| powers” to include “[e]xamination of a bank”; “[i]nspection of 2 bank’s books and records’;
12§ *‘[r]Jegulation and supervision of activities authorized or permitted pursuant to federal banking
13 law”; and “[e]nforcing compliance with any applicable federal or state laws conceming those
14| acuivities.” Id. § 7.4000(2)(2). Further, by virtue of 12 C.F.R. § 7.4006, the protections

15 ] afforded to national banks from state licensing, regulation, supervision, examination, and

16 | enforcement apply as well to operating subsidiaries of national banks.

17 | 18.  OnFebruary 11, 2003, the First Senior Deputy Comptroller and Chief
18| Counsel of the OCC sent a letter to the Commissioner confirming that “pursuant to 12 U.S.C.
§ 484, and 12 C.F.R. §§ 5.34(e)(3) and 7.4006, the OCC has exclusive visitorial authorily over
20| national banks and their operating subsidiaries except where Federal law provides otherwise.”
21} Ex. 1 hereto, p. 2. The OCC’s letter continued: “As a result, States are precluded from

22 | examining or requiring information from national banks or their operating subsidiaries.” /d.
23| The OCC explained thart “it is well established that a State may not condition a national bank’s
24| exercise of a permissible Federal power on obtaining the State’s prior approval, including the
251 imposition of State licensing requirements as a predicate to the exercise of that power. The

26| resultis the same whether the national bank exercises the power directly, or through an

27| operating subsidiary that has been licensed by the OCC. In both cases, the bank, or the

28
-6
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1| operating subsidiary, has obtained a Federal license to conduct its business.” Id. at 6. This

2 ) letter follows earlier letters issued by the OCC to the same effect.

3 19. The OCC thereafter filed a brief amicus curiae in Wells Fargo Bank, N.A.

4l v. Bourris, Civ. No. S 03-0157 GEB JFM, confinning that operating subsidiaries of national

S| banks are subject to the exclusive visitonial powers of the OCC and states cannot exercise any

6| licensing, regulatory, supervisory, or enforcement authority over such entities. Accordingly, the

7 1 OCC argued in its brief, the Commissioner’s attempted exercise of visitorial powers, and

8 | 1interference with operating subsidiaries’ business operations in California, are preempted.

5 The Federal Depository Institutions Deregulation and Monetary Control Act of 1980
10 20.  Under DIDMCA, “(t]he provisions of the constitution or laws of any

11| State expressly limiting the rate or amount of interest, discount points, finance charges, or other
121 charges which may be charged, taken, received, or reserved shall not apply to any loan,

13 | morigage, credit sale, or advance which is” (a) “secured by a first lien on residential real

14| property”; (b) “made after March 31, 1980”; and (c) a “‘federally related mortgage loan,” i.e., a
15| loan that is secured by residential real property and is made by a party who qualifies as a

16 | “creditor” under the Truth In Lending Act, 15 U.S.C. § 1602(f), and who makes or invests in
17 1 residential real estate loans aggregating more than $1 million per year. 12 U.S.C. §§ 1735f-

18 : 7a(a)(1); 1735£-5(b)(1) and (2)(D).

19, 21.  DIDMCA allowed the states to override this express preemption of state
20| limits on residential mortgage interest and fees, but a state had to exercise this authority prior (0
21 | Aprill, 1983, and it had to do so by making explicit reference to 12 U.S.C. § 1735{-7a(a)(1).

22 | California did not explicitly opt out of this provision of DIDMCA within the specified time

23| period.

24 Calitornia Residential Mortgage Lending Act

25 22, Under the California Residential Mortgage Lending Act (“California
26| RMLA™), Cal. Fin. Code § 50002 er seq., “[n]o person shall engage in the business of making
27| residential mortgage loans or servicing residential mortgage loans, in this state, without first
28
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obtaining a license from the commissioner [of the DOC],” id. § 50002. Although banks,
including national banks, are expressly exempt from this licensing requirement under the
California RMLA, Cal. Fin. Code § 50003(g), national bank operating subsidiaries that engage
in residential mortgage lending, such as NCMC, are not.

23.  Under the California RMLA, “[2]s often as the commissioner deems
necessary and appropriate, but at least once every 48 months, the commissioner shall examine
the affairs of each licensee for compliance with this division” of the California Financial Code.
Cal. Fin. Code § 50302(a). Entities required to hold a license under the California RMLA must
also submit to reporting requirements under the California RMLA.

24.  Failure to hold a valid license or a licensee’s violation of any provision of
any law, including the California RMLA, or any rule or order adopted by the Commissioner
may result in criminal prosecution, revocation of a license and/or prohibition on further business
activities, censure or suspension of officers of a licensee, administrative cease and desist orders,
or injunctions and/or restraining orders. Cal. Fin. Codc §§ 50515, 50318, 50320, 50321, 50322,
50323, 50324, & 50325.

25.  Under § 50204(0) of the California RMLA, entities required to hold a
license may not *‘[r]equire a borrower to pay interest on [a] mortgage loan for a period in excess
of one day prior to recording of the mortgage or deed of trust.”” This California per diem
restriction limits the interest that any residential mortgage lender in California may charge to
only one day prior to the recording of the mortgage even if the time between the disbursement
of the mortgage funds to the consumer and the date that the mortgage is actually recorded is
longer than one day. A similar per diem restriction is imposed not only on entities required to
hold licenses but on all residential mortgage lenders under California Civil Code § 2948.5.

The Present Controversy

26. Narional City Bank owns an operating subsidiary, NCMC, to undertake

the majority of the Bank’s residential mortgage lending business throughout the United Startes,

including Califomia. In doing so, the Bank exercised its federal authority under 12 U.S.C.

1S1g 5
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§ 24(Seventh), and OCC regulations interpreting that statute, 12 C.F.R. § 5.34, to apply for, and
receive, the OCC’s permission through its application and licensing process 1o establish,
acquire, and operate NCMC.

27.  NCMC functions as a separately incorporated department or a division of
the Bank, and, just like National City Bank itself, is subject to ongoing licensing, regulation,
supervision, and enforcement by the OCC, and has been examined by the OCC on multiple
occasions, with respect to its compliance with both federal and non-preempted state laws.

28.  The Commissioner takes the position that NCMC is nonetheless required
to hold a license under the Califonia RMLA, Cal. Fin. Code § 50002, in order to engage in the
residential mortgage business in the state. NCMC presently holds such a license, and the
Commissioner has asserted full regulatory, supervisory, examination, and enforcement authonty
over NCMC as an entity required to hold a license under the Califormia RMLA. He has
conducted audits and examinations of NCMC and required NCMC to submit periodic reports on
its condition to him or his designated official at the DOC. Afier the most recent audit and
examination under the California RMLA, the Commissioner asserted that NCMC violated the
Califormia per diem restriction set forth in California Finaﬁcial Code § 50204(0) and California
Civil Code § 2948.5 by charging interest on mortgage loans in excess of one day prior to the
recording of the mortgage. The Commissioner is now demanding that NCMC comply with the
state’s per diem interest restriction both prospectively and retroactively by forcing NCMC to
undertake a manual audit of more than 150,000 individual files for residential mor:gage loans
made in California since August 2000, which will cost in excess of $4 million. In this respect,
the Commissioner’s actions are identical to those he took in Wells Fargo, which resulted in this
Court’s grant of a preliminary injunction. ’

26. A case or controversy between the parties exists requiring resolution by

this Court.

APR B2 2883 15:19
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Claims for Relief
Count I — Declaratory and Injunctive Relief:

Preemption of the California RMLA —
12 U.S.C. § 484

30. Plaintiffs incorporate and rcallege each and every allegation contained in
paragraphs 1 - 29 of this Complaint as though fully set forth herein.

31. Under the National Bank Act and other federal banking laws as well as
OCC regulations interpreting those laws, the OCC has exclusive licensing, regulatory,
supervisory, examination, and enforcement authority with respect to national banks’ compliance
with both federal and non-precempted state laws. See 12 U.S.C. §§ 24(Seventh), 484(a),
1818(b); 12 C.F.R. § 7.4000. National banks are not required 1o obtain or hold state licenses in
order to do business in any state.

32. Under OCC regulation 12 C.F.R. § 5.34, national banks may establish,
own, and operate operating subsidiaries to undertake only those activities that are authorized for
a national bank itself. This regulation provides that an operating subsidiary is also subject to
ongoing licensing, regulatory, supervisory, examination, and enforcement authority by the OCC
with respect to such subsidiary’s compliance with both federal and non-preempted state laws.

33.  Another OCC regulation further prescribes that “{u]nless otherwise
provided by Federal law or OCC regularion, State laws apply to national bank operating
subsidianes to the same extent that those laws apply to the parent national bank.” 12 C.F.R.

§ 7.4006.

34. The OCC has recently confirmed in interpretive letters and a brief amicus
curiae to this Court in Wells Fargo, that, under 12 C.F.R. § 7.4006, an operating subsidiary is
subject to the exclusive regulatory, supervisory, examination, and enforcement authority of the
OCC, with respect to its compliance with both federal and non-preempted state laws, and is
therefore not subject to such licensing, regulation, supervision, examination, and enforcement

authority of a state regulator like the Commissioner.

~10-
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35. In Wells Fargo, this Court has found that “[t]Jhe OCC’s amicus bnef and
interpretive letter appear to be ‘both persuasive and consistent with the National Bank Act and
OCC regulations and thus at least ‘entitled to respect.’” Wells Fargo PI Order, at 12 (quoting
Bank of America v. Ciry and County of San Francisco, 309 F.3d 551, 563 n.7 (Sth Cir. 2002),
cerr. pending, No. 02-1404 (filed Mar. 20, 2003)).

36.  The California RMLA, which subjects national banks’ operating
subsidianes like NCMC to ongoing licensing, regulation, supervision, examination, and
enforcement by the Commissioner, is preempted by the exclusive federal licensing, regulatory,
supcrvisory, examination, and enforcement powers of the OCC.

37. Under federal law, the OCC is the exclusive enforcer of all laws against
national banks as well as their operating subsidiaries, and NCMC, as an operating subsidiary of
a national bank, need not hold a license under the California RMLA in order to engage in the
residential mortgage lending and servicing business in California. NCMC holds a federal
license granted under 12 C.F.R. § 5.34 to conduct those activities.

38.  The California RMLA, Cal. Fin. Code § 50002 et seq., as applied to
national banks’ operating subsidiaries, for purposes of empowering the Commissioner to
regulate, supervise, or act as an enforcement official is preempted under Article VI of the United
States Constitution, by the National Bank Act, 12 U.S.C. § 484, and by other provisions of the
federal banking laws and OCC implementing regulations, because the OCC has exclusive
licensing, regulatory, supervisory, examination, and enforcement authority over national banks’
operating subsidianes.

Count II - Declaratory and Injunctive Relief:

Preemption of the California RMLA -

12 U.S.C. § 24(Seventh)

39. Plaintiffs incorporate and reallege each and every allegation contained in

paragraphs 1 - 29 of this Complaint as though fully set forth herein.

11—
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40. National banks have authority under the National Bank Act to recelve
deposits, loan money, and o exercise “all such incidental powers as shall be necessary 1o carry
on the business of banking.” 12 U.S.C. § 24(Seventh).

41.  The OCC’sregulations implementing the National Bank Act provide that
national banks are expressly authorized to establish and own operating subsidiaries, which can
conduct only activities that are lawful activities for the parent national bank itself. 12 C.F.R.

§ 5.34(d)(1). The OCC’s regulations further provide that a national bank’s operating subsidiary
may exercise the parent national bank’s enumerated federal lending and incidental powers to
engage in the “business of banking” under 12 U.S.C. § 24(Seventh) on the same basis as the
parent bank. See 12 C.F.R. §§ 5.34(e)(1), 7.4006. This interpretation was confirmed in recent
OCC interpretive letters and an amicus brief to thus Court in Wells Fargo.

42. The California RMLA subjects national banks’ operating subsidiaries to
ongoing state licensing, regulation, supervision, examination, and enforcement authority by the
Commissioner in the face of the OCC’s exclusive licensing, regulation, supervision,
examination, and enforcement authority regarding such subsidiaries. By seeking to subject
national banks’ operating subsidiaries to such additional, ongoing state licensing, regulation,
supervision, examination, and enforcement authority, the California RMLA directly conflicts
with national banks’ ability to conduct their actjvities through federally licensed operating
subsidiaries, including such banks’ lending activities, as authorized by the National Bank Act
and OCC regulations adopted pursuant to that Act.

43. The Califomia RMLA, Cal. Fin. Code § 50002 et seq., as a2pplied to
national banks’ conduct of their federally authorized activities through operating subsidiaries,
therefore is preempted under Article VI of the United States Constitution and by 12 U.S.C.

§ 24(Seventh) and other provisions of the National Bank Act and federal banking laws, as they

are implemented by the OCC’s regulations, including 12 C.F.R. §§ 5.34 and 7.4006.
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Count III - Declaratory and Injunctive Relief:
Preemption of the California Per Diem Interest Restrictions

44.  Plaintiffs incorporate and reallege each and every allegation contained in
paragraphs 1 - 29 of this complaint as fully set forth herein.

45,  Under DIDMCA, *[t]he provisions of the constitution or laws of any
State expressly limiting the rate or amount of interest, discount points, finance charges, or other
charges which may be charged, taken, received, or reserved shall not apply o any loan,
mortgage, credit sale, or advance which is” (a) “secured by a first lien on residential real
property”; (b) “made after March 31, 1980,” and (c) 2 “federally related mortgage loan,” i.e., a
loan that is secured by residential real property and is made by a party who qualifies as a
“creditor” under the Truth In Lending Act, 15 U.S.C. § 1602({), and who makes or invests in
residential real estate loans aggregating more than $1 nullion per year. 12 U.S.C. § 1735f-
7a(a)(1).

46. Although DIDMCA gave states 2 limnited opportunity (until Apnl 1,

1983) to opt out of this express preemption through enactment of a statute explicitly refeming to

- this provision of DIDMCA, California did not do so.

47.  NCMC makes mortgage and other loans in California secured by first
liens on residential real property that are “federally related mortgage loans.”
48. In conflict with the express terms of 12 U.S.C. § 1735{-7a(a)(1), the

California per diem restriction of California Financial Code § 50204(0), and California Civil

-~ Code § 2948.5, limits the rate or amount of interest, discount points, finance charges, or other

charges that NCMC may charge, take, receive, or reserve on loans, mortgages, credit sales, or
advances that are secured by a first lien on residential real property, that are made after March
31, 1980, and that arc “federally related mortgage loans.”

49. The California per diem restriction of California Financial Code
§ 50204(0) and California Civil Code § 2948.5 is therefore expressly preempted by DIDMCA

and as a result is invalid under Article VI of the United States Constitution.

~ 13-
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Prayer for Relief
WHEREFORE, Plaintiffs pray that this Court:

A. Enter a judgment declaring that the California Residential Mortgage
Lending Act, California Financial Code § 50002 ef seq., as applied to national banks’ operating
subsidiaries, and as applied to national banks’ conduct of their federally authorized activities
through such subsidiaries, is null and void and unenforceable because it is preempted under
Article VI of the United Srates Constitution, by the National Bank Act, and by implementing
OCC regulations;

B. Enter a judgment declaring that the California per diem restriction,
Califorma Financial Code § 50204(0) and California Civil Code § 2948.5, is null and void and
unenforceable because it is expressly preempted under Article VI of the United States
Constitution by the Depository Institutions Deregulation and Monetary Control Act of 1980;

C. Enter 2 permanent injunction, Plaintiffs having no adequate remedy‘at
law and suffering irreparable injury as a result of these unconstitutioral state laws, enjoining
Defendant and his agents from enforcing or taking any action to enforce the California
Residential Mortgage Lending Act, California Financial Code § 50002 et seq. (including
§ 50204(0)), and California Civil Code § 2948.5, against Plaintiffs; from taking any action to
prevent or interfere with, both directly and indirectly, Plainnffs’ business operations in
Califomnia (including taking any actions to penalize Plaintiffs); and from otherwise exercising
visitorial powers over Plaintiffs;

D. Enter a preliminary injunction pending final resolution of this action,
Plaintiffs having no adequate remedy at law and suffering irreparable injury as a result of these
unconstitutional state laws, enjoining Defendant and his agents from enforcing or taking any
action to enforce the California Residential Mortgage Lending Act, California Financial Code
§ 50002 et seq. (including § 50204(0)), and California Civil Code § 2948.5, against Plaintiffs;
from taking any action to prevent or interfere with, both directly and indirectly, Plaintiffs’
business operations in California (including taking any actions to penalize Plaintiffs); and from

otherwise exercising visitorial powers over Plaintiffs;

—14 -
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E. Enter a temporary resoaiming order pending a hearing on Plaintiffs’
motion for preliminary injunction, Plaintiffs having no adequate remedy at law and suffering
immediate, irreparable injury as a result of these unconstitutional state laws, enjoining
Defendant and his agents from enforcing or taking any action to enforce the California
Residential Mortgage Lending Act, California Financial Code § 50002 et seq. (including
§ 50204(0)), and California Civil Code § 2948.5, against Plaintiffs; from taking any action to
prevent or interfere with, both directly and indirectly, Plaintiffs’ business operations in
California (including taking any actions to penalize Plaintiffs); and from otherwise exercising
visitorial powers over Plaintiffs;

F. Award Plaintiffs their reasonable attomeys’ fees pursuant to 42 U.S.C.
§ 1988; and

G. Grant Plaintiffs such other and further relief, including costs, as the Court

may deem just and proper.

Resp éé:c#ﬁ_;}lyfs—@mi\rted,

RICHARD C. DARWIN (State Bar No. 161245)
COVINGTON & BURLING

One Front Street

San Francisco, California 94111

Telephone: (415) 591-6000

Fax: (415) 591-6091

E. EDWARD BRUCE (pro hac vice pending
STUART C. STOCK (pro hac vice pending)
ROBERT A. LONG, Jr. (pro hac vice pending)
KEITH A. NOREIKA (pro hac vice pending)
COVINGTON & BURLING

1201 Pennsylvania Avenue, N.W.

Washington, D.C. 20044

Telephone: (202) 662-6000

Fax: (202) 662-6291

ATTORNEYS FOR PLAINTIFES
Dated: March 31, 2003
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| Comptroller of the Currancy
Administrator of National Banks

Washington, DC 20219

February 11, 2003

Demetrios A. Boutris

Commissioner

California Department of Corporations
1515 K Street, Swite 200

Sacramento, California 95814-4052

Dear Mr. Boutris:

It has come to the attention of the Office of the Comptroller of the Cumrency (“*OCC") that the
California Department of Corporations (“Departrnent”) has sent its agents into one of the offices
of Wells Fargo Home Mortgage, Incorporated (“WFFHMI™), in order to conduct an examination
of its mortgage operations. For the reasons set forth below, I urgs you to suspend these efforts so
that we may constructively diseuss the status of, and OCC's authority with respect to, WEHMI.

It appears that the examination is being conducted pursuant to licensing provisions under
California’s Residential Mortgage Lending Act (“California Act”) and other provisions of
California law. Such an examination violates Federal law,! WFHMI is a wholly-owned
cperating subsidiary of Wells Fargo Bank, N.A. (*Bank"), a national bank charntered by the OCC.
Pursvant to federal regulations, the OCC has authorized the Bank to conduct the mortgage
banking business through WFHMI and has licensed WFHMI as an operating subsidiary of the
Baaok for that purpose. As an operating subsidiary of a national bank, WFHMI is subject to
ongoing s;.\pcrvision and examination by the OCC in the same manner and to the same extent as
the Bank.

b wels Farpo Bank, N.A,, and WFHMI recendy filed suit in the United States Distrietr Court {or the Eastern

District of California to obilain a judicial determination confieming that WFHMI is not subject 1o Leensing by the
Department or to the Deparment’s supervisary, regrlatory or exforcement authority and seeking injuncrive relief.
That case is Wells Fargo Bank, N.A. v. Demerrios A. Bouiris, No. S 03-0157 GEB JFM, filed January 27, 2003,

*Twelve C.E.R § 534(¢)(3) provides that —

[a)n operating subsidiary conducts activities authorized imder this sectien pursuant to the same
sutharization, terms and conditions that apply to the conduet of such activities by its parent
national bank. 1f, upon examination, the OCC determines that the operating subsidiary is
operatng in vielaton of law, regulaticn, or wrirten condition, or in an unsafe or unsound manner
or otherwise threatens the safary or soundness of the bank, the OCC will direct the bank or

. openating subsidiary ta take oppropriate remedial netion, which may include requiring the bank to
divest or liquidare the cperating subsidiary, or discontinue specified acuvities. OCC audoriry
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As discussed in detail below, pussuant to 12 U.S.C. § 484, and 12 C.FR. §§ 5.34(e)(3) and
7.4006, the OCC has exclusive visitorial authority over national banks and their operating
subsidiaries except where Federal law provides otherwise. This authority pertains to activities
expressly authorized or recognized as permissible for narional banks under Federal law or
regulation, or by OCC issuance or interpretation, including the content of those activities and the
rnanper in which, and standards whereby, those activitics are conducted. As a result, States are
precluded from examining or requiring information® from national banks or their operating
subsidiaries or otherwise seeking to exercise visitorial powers with respect to national banks or
their operating subsidiaries in those respects. Thus, Federal 1aw precludes examination of
WFHMI by the Department. Mareover, for the reasons discussed below, operating subsidiaries -
like their parent national banks - need not obtain the approval of a State to engage in an activity
that they have beea licensed to conduct under Federal law. Accordingly, any State licensing
requiremgms upon which the Department relies to assert jurisdiction do not apply to the Bank or
WFHEML.

Background

The OCC'’s exclusive visitarial autharity over national bank operations is established by 12
U.S.C. § 484.% Paragraph (a) of that section states that —

[n)o national bank shall be subject to any visitorial powers except as authorized
by Federal law, vested in the courts of justice or such as sball be, or have been

under this paragraph is subjeci w the bmitations and raquirements of secuon 45 of the Federal
Deposit Insurance Act (12 US.C. 1831v) azd secuan 115 of the Gramm-Leach-Bliley Act
[GLBA] (12 U.S.C. 1§20a).

The provisions of the Federal Deposit Insurance Act and the GLBA referecced in the regulaton perwin to the
funcdonal regulation of securities, inswrance, and commeodities finms. These provisions are not relevant to morgage
lending and servicing activities condusted by WFHMIL

! The OCC currently maintins information sharing agreements with 48 States, the District of Columbia, and Puerto
Rico. These agreements provide & mechanism through which Sate regulitors may seek and obtain supervisory
mformation from the OCC. Typically, the OCC will rooke cenfidends] bank exsmination information available to
Swate bank regulatory sgencies if they demonstrate & spacific regulatory nezd for the examiration inforraaton (e.g.,
in conneetion with 1 merger of a nationa) back inzo a State baak, where the State bank regulator must approve the
Tarsaction), aad if the Stare agency has entered into 2n eppropriate information sharing/confidentality agreement
with the OCC governing the use of the informatior. In OCC Advisory Lenrer 2002-9 (Nav. 25, 2002) (AL 2002-
$"), the OCC outlized a precedurs to address cocumsmnces Wheg State officials rsise issues concerning potential
violations of laws by paticpal banks, including when Srate officials may seek information frem 3 natienal bank
about its complinnce with any law or for other purposes. Ths advisery lener js available an the OCC's website at
Wit rov/n/advisorvi20028:2D9 1xt.

1\Ve note that the California Act already contains an exexpticn from State licensiap requiremeats for nalianal
banks, Cal. Fin Code § $0003(g), but fails 1o recogmize the status of nationa] bank operating subsidiaries as entities
through which nstional barks operate pursuant 1o a federal license granted by the OCC. '

* “Visitarial powers” generally refers to the power to *“‘visit" a nationel bank to examine the conduct of its busiress
and 1o enferee its observance of applicable laws. See. e.g., Guihrie v. Harkness, 199 U.S. 148, 158 (1905) (the word
“visimtion™ means “inspection; superintendence; direction; regulation™) (intemal quolctioas omitied).
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exercised or directed by Congress or by either House thereof ar by any committee
of Congress or of either House duly authorized.

Paragraph (b) of the statute then permits lawfully authorized State auditors or examiners to
review a national bank’s records “'solely to ensure compliance with applicable State unclaimad
property or escheat laws upon reasonabls cause to believe that the bank has failed to comply with
such Jaws.”

This provision, enacted with the creation of the national banking system in 1863, is integral o
the design and structure of the national banking system and fundamentas! to the character of

national banks, Congress enacted the National Currency Act (“Currency Act”) in 1863 and the
National Bank Act the ysar after for the purpose of establishing a new natione! banking system
that would operate distinctly and separately from the existing system of State banks. At that
time, both proponents and opponents of the mew national bankmg system expected that it would
superseds the existing system of State banks.® Given this anticipated 1m9)act on State banks and
the resulting diminution of control by the States over banking in general,’ proponents of the
national banking System were concerned that States would attempt to undermine it.

The allocation of any supervisory responsibility for ths new national banking system to the
States would have been inconsistent with the need to protect national banks from State
interference. Conexess, accordingly, established a Federal supervisory regims and created a
Federal agency within the Deparimment of Treasury~—the OCC~to carry it out. Congress granted
the OCC the broad authonty ‘o make a thorough examinetion of all the affairs of [a national]
banL,“ and solidified this Federal supcrvisory authority by vesting the OCC with exclusive

¢ Representative Samuel Hooper, who trported the bill 1o the House, stated in support of the legislation that one of
fus purposes was “1o0 render the law [f.e., the Currency Act) so perfect thar the Stgte banks may be induced to
crganize wnder it, in preference to cominuing under their State charters,” Cang. Glabe, 38" Corg. 1* Sess. 1256
(March 23, 1564). Opponents of the legislation belicved that it was intended 1o “take from the States . . . all
autharity Whasocvcr over their own State bareks, and vo vest that authsrity . . . in Washington .. .." Cong Globe,
38™ Cong,, 1" Sess. 1267 (March 24, 1864) (staterzent of Rep. Brooks). See a!.ro statement of ch Pmyn (smung
that the legislation would "be the greatest blow yet inflicted upon the States . . . .") Cong. Globe, 38" Coag., 1* Sess.
1271 (March 24, 1864); staiement of Sen. Sumner (“Cleerly, the [national] be.nk must not be subjected 1w any local
government, State of runicipal; it must be kepr absolutely and exclusively under that Government from which {t
derives i functions.”) Cang. Glebe, 38th Cong,, 1st Sess,, at 1693 (April 27, 1864).

? See. e.g., Ttffany v. Natlonal Bank of the Srate of Missouri, 85 U S. 409, 412413 (1874) ("It cannot be deubted, in
visw of tae purpase of Congress in providing for the orgenizadon of rational banking associations, thart it was
intended 1o give tham 2 firm footiog ia the different states where they might be located. Ir was expecred they would
come jnto competition with state banks, and it was intended 10 give them at least equal advanrages in such
competition . . .. National banks have been natonal favorites, They were established for the purpose, in part, of
providing a curreney for the whole country, and in part to create 3 market for the loans of the geaeral governement. It
could not have been Intended, therefore, 10 expose them 10 the hazard of unfriendly legislation by the states, or to
ruinous cammpetition with state barks.”). See o/so B. Hammond, Banks and Politics in America from 1he Revolution
10 the Chil War, 725-34 (1957); P. Smudenski & H. Krooss, Financial History of the United Srares, 155 (1st ed,
1952).

% Actof June 3, 1864, ¢. 106, § 54, 13 Stzr. 116, codified ar 12 U.S.C. § 481.
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visitorial powers over national banks. These provisions assured, among other things, that the
OCC wounld have comprehensive authority 1o examine all the affairs of 2 national bank and
protected naticnal banks from potential State action by establishing that the authonity to examine
and ';:upchisc national banks is vested only in the OCC, unless otherwise provided by Federal
law,

In Gurhrie v. Harkness, 199 U.S, 148 (1905), the Supreme Court recognized how the National
Bank Act was designed to operate:

Cangress had in mind, in passing this section [i.e., section 484] that in other
sections of the law it had made full and complcta provision for investigation by
the Comptroller of the Currency and examiners appointed by him, and,
authorizing the appointment of & recejver, to take possession of the business with
2 view to winding up the affairs of the bank. It was the intention that this statute
should contain a full code ef provisions upon the subject, and that no state law or
enactment should undertake to exercise the right of visitation over a national

" corporation. Except in so far as such corporation was liable to control in the
courts of justice, this act was to be the full measure of visitorial power.

Id. a1 159. The Supreme Court also has recognized the clear intent on the part of Congress to
limit the authority of States over national banks precisaly so that the nationwide system of
bariking that was created in the Currency Act could develop and flourish. For instance, in Easton
v. Jowa, 188 U.S. 220 (1903), the Count stated that Federal legislagon affecting national banks—

has in view the erection of 2 system extending throughout the country, and
independent, so far as powers conferred are concerned, of state legislation which,
if permitied to be applicable, might irapose limitations and restrictions &s various
and as numerous as the States ., .. It thus appears that Congress has provided a
symmetrical and complete scheme for the banks 1o be organized under the
provisions of the statute . . . . [W]e arc unable to perceive that Congress intended
1o leave the ficld open for the States to attempt to promote the welfare and
stability of national banks by direct legislation. If they had such power it would
have to be excreised and limited by their own discretion, 2nd confision would
necessarily result from control possessed and exercised by two independent
authoritfes. '

Id. at 229, 231-232 (emphasis added), The Cowrt in Farmers* and Mechanics ' Bank, 91 U.S. 29
(1875), after observing that national banks are means to aid the government, stated—

* Writing shorly after the Currency Act end National Bank Act were enacted, then-Seeretary of the Treasury, and
formezly the first Comprrolicr of the Currency, Hugh MeCulloch observed that “Congress has assumed cotire
control of the cwrency of the country, and, to a very considerable extent, of its banking interests, prohibiting the
ioterference of State governments . .. ." Cong. Glaobe, 39th Cong., 15t Sess., Mise, Doc. No. 100, a1 2 (April 23,
1566).
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Being such means, brought into existence for this purpose, and intended 10 be so
employed, the States can exercise no control over them, nor in any wise affect
their operation, except in so far as Congress may see proper to permit. Any thing
beyond this is “an abuse, because it is the usurpation of power which a single
State cannot give.”

Id. at 34 (citation omirted).

Congress recently affirmed the OCC’s exclusive visitorial powers with respeet to national banks
0pcratin§ on an interstate basis in the Riegle-Neal Interstate Banking Act of 1994 (“Riegle-
Neal")." Riegle-Neal makes interstate operations of national banks subject to specified types of
laws of a *host™ State in which the bank has an intersiate branch to the same extent as a branch
of a State bank of that State, unless the State law is preempted by Federal law. For those State
laws that are not preempted, the statute makes clear that the authority to enforce the Jaw is vested
in the OCC. See 12 U.S.C. § 36(f)(1)(B) (“The provisions of any State law to which a branch of

a national bank is subject under this paragraph shall be enforced, with respect to such branch, by

the Comptroller of the Currency.). This approach is another, and very recent, recognition of the
broad scope of the OCC’s exclusive visitorial pewers with respect to national banks.,

Application of Federa] Law to the Onerati bsidiarias

In section 121 of the Gramm-Leach-Bliley Act (*GLBA"), Congress expressly acknowledged
that national banks may own subsidiaries that engage “solely in activities that natonal banks are
permiitted to engage in directly and are conducted subjcct to the same terms and conditions that
sovern the conduct of such activities by national hanks.""!

Cansistent with section 121, ths OCC regulatiors state that “’[aln operating subsidiery conducts
activities authorized under [12 C.F.R. § 5.34] pursuant to the same authorization, terms and
conditions that apply to the conduct of such activities by its parent national bank,™'? Addressing
this point in the context of State laws, section 7.4006 of our regulations specifically states that
“[u]nless otherwise pravided by Federal law or OCC regulation, State laws epply to national
bank oge:‘atin g subsidiaries to the same extent that those laws apply to the parent national

In order for a subsidiary to operate in the manner contergplated by section 121 of GLBA, the
subsidiary must be subject to the same regulaton and supervision as is its parent national bank,
As described at the outset of this Jenter, our regulations at § 5.34(¢)(3) require that result, which

1 Pub. L. 103-328, 108 Stat 2338 (Sept. 29, 1954).
" Pub. L. No. 106-102, § 121, 113 Stat. at 1378, codified ar 12 U.S.C. § 24a(3)(3).

1212 CF.R § 5.34(c)(3).

Y12 CER § 7.4006.
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is entirely consistent with the concept of an operating subsidiary as an OCC-licensed entity
through which national banks conduct bank-permissible activities, The teqms and coeditions
governing the conduct of activities in an operating subsidiary include being subject to the same
visitorial powers as are exercised with respect to the parent.  Accordingly, just as 12 U.S.C.

§ 484 prevents the Department from exercising visitorizl powers over the Bank, so too do section
484 and OCC regulations prevent the Department from exereising visitorial powers over

WFHM], an OCC-licensed operating subsidiary through which the Bank conducts authorized
mortgage banking sctivities,

Itis important in this context to understand that while the Department may not examine and
supervise WFHMI, the operating subsidiary is subject to an extensive regime of Federal law and
regulations and the Bank and WFHMI are subject to comprehensive and continuous supervision
by the OCC. The Bank is part of tha OCC's Large Bank Program. This means that {ts activities
and thosc of its subsidiaries are examined on a continuous basis by teams of examiners
specifically assigned to, and in most cases physically present at the facilities of, the Bank and its
subsidiaries. )

With regard to the application of State licensing requirements, it is well established that a State
may not condition a national bank’s exercise of a permissible Federal power on obtaining the
State’s prior approval, including the imposition of State licensing requirements as a predicate to
the exercise of that power.'® The result is the same Whether the national bank exercises the
power directly, or through an operating subsidiary that has been licensed by the OCC. In both
cases, the bank, or the operating subsidiary, has obtained a Federal license to conduct its
business.

Wien the OCC charters a nationa! bank, it grazts the bank a license to commence the banking
business under 12 U.S.C. § 27. When 2 nzational bank acquires or establishes zn operating
subsidiary through which the bank will conduct bank-permissible activities, the OCC grants a
license for the operating subsidiary to conduct these activities pursuant to 12 C.F.R § 5.34.
Requirements for establishing or acquiring an operating subsidiary ere expressly described in
OCC regulations as ““Licensing requirements.”"> Accordingly, when WFHMI was establistzd as
an operating subsidiary of the Bank and was licensed by the OCC as an entity through which tke
Bagk was authorizad to conduct its mortgage lending business, WFHMI did not then, end does

' See First National Bank of Eastern Arkansas v. Toylor, 507 F.28 775, 780 (8th Cir. 1990) (tke Natena] Bank Act
pracludes 2 State regulator from prohibiting a national bank, through either enforcement action or a license
requirement, from cogducting an acBvity that tbe Comptroller has reasonably deterrnined is autkenzed by the
Nationa! Benk Act); Ass'n. of Banks in Insurance, Inc. v. Duryge, SS F. Supp. 2d 799, 812 (S.D. Okio 1599), a4,
270 F.3d 397 (6" Cir. 2001) (even the most limited aspects of Suate licensing roquiremsnts such as the paymexr of 2
licensing fee are preempted because they “constitute impermissible conditions upon the authority of a rational bank
10 do business within the swatc™). The OCC also has opined previsusly that State Inws purporting to require the
licensing of activities authorized for national bazks under Federal law ere preampted. See OCC loterpr. Lu. No. 749
(Sept. 13, 1996) reprinted m [1996-1597 Transfer Binder] Fed. Banlang L. Rep. (CCH) § 81-114 (Suate law
requiring national banks to be licensed by the Samte 1o sell anpuities wonld be preempted); OCC Interpr. Lur. No. 644
(Mazch 24, 1994), reprinted in (1994 Transfer Binder] Fed Bankiog L. Rep. (CCH) § 83,553 (State registrarion and
fee requirements imposed on mortgage lenders would be preenypted).

4 12 CFR § 5.34(b).
s 6.
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not now, also need a State-issued license 10 do that business. Just as the Bank has a Federal
license to conduct the banking business and needs no additional State license, so too does
WEFHMI have a federal license for the Bank to cenduct its mortgage lending business through
WFHMI and needs no additional State-granted permit to do so. Section 7.4006 similarly
confirms that State licensing requirements are equally inapplicable to Federally-authorized
activities conducted by a national bank directly or through a federally-licensed operating’
subsidiary. In practical effect, therefore, your actions would have the effect of depriving the
Bank and WFHMI of the right to conduct 2 mortgage lending business they have been authorized
to conduct under a license issued under Federa! law.,

I must also note that these conclusions that the OCC's exclusive visitorial powers preclude the
Department from examining and asserting supervisory authority over, or applying state licensing
requirements to WFHMI arc not intended to imply that any of the substantive provisions of the
California Act apply to WFHMI Instead, under Federal law'® and prmcxp}es of preemption
established by the courts,'” provisions of the California Act may well be preempted. This letter,
however, addresses only the issues of whether the Department may conduct an examination of
WFHMI and whether WFHMI is required to obtain a State license in order to conduct mortgage
banking activities that it is authorized to conduct under a Federally-granted license.

I hope the foregoing helps to clarify our concerns with regard to the Department’s recent actions.
Turge you to suspend the Department’s efforts to examine and regulate WFHMI so that we may
the opportunity to have a more constructive discussion of our relative roles.

1f you have any questions regarding this letter, please do not hesitate to contact Horace G. Sneed,
Assistant Director, Litigatior. Division, at (202) 874-5280.

Sincerely,

Julie L. Willlams
First Senior Deputy Comptroller and Chief Counsel

Cc:  Stanley S. Stroup, Executive Vice President, General Counsel

' See, e.g., 12 U.S.C. §§ 371, 17357, 1735{-7a, nnd 3801 er. seq.

V7 See, ¢.g., the cases cited in note 12, supro.
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