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ORIGINAL 
FILED 

MAR 3 1 2003 

Clth-.. ui.'i. J)1,T1~~CJ~~JNIA~ASTE~~ 0 1:ft,~,_, v 

ffiTHE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CA.LIFORNl.A.. 

----------~C,rvlY.S- 0 3-·0 6 5 5 LKK DAD 
NATIONAL ClTY BM'K OF INDIANA., .md ) 
NATIONAL CITY MORTGAGE CO., ) 

) 
Plainriffs, ) 

versus ) 
) 

DE!v!ETRIOS A. BOUTRIS, ) 
in his official capacity as Commissioner of the ) 
California Dcpartmeilt of Corporations, ) 

) 
Defendant. ) _________________) 

Civil Action No. 

COMPLAINT FOR 
DECLARATORY REL~F, 
TEMPOMRY ~STRAINING 
ORDER, PR.EL1'1lNARY 
INJUNCTION . .Al'l"'D PERMANENT 
INJUNCTION 

BY FAX 
1. Pursu..am to state law, the California Department of Corporations 

("DOC"), through Defendaut Corrumssioner, has asserted truit National City Mortgage Co. 

("'NCMC") must be licensed by the Commissioner, and be subject to the Comrnission~•s 

regulatory, supervisory, examination, and enforcement jurisdiction. in order to make and service 

residential mortgage loans in California. The Commissioner further has asserted that NCMC 

has violated a California state )aw, known as the California "per diem" restriction. that bars the 

charging of any interest on resjdential first mortgages for :x:=iore than one day prior to the 

recordi:o.g of a mortgage deeo. On February 27, 2003, the Commiss.ioner sent NC:."vfC a letter 
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requiring NCMC to comply with that state requirement by reporting to him its plan to undertake 

an audit of all of its California mongage loan files since August 2, 2000. Thus, the 

Commissioner has demanded that NCMC submit to his supervisory authority and that NCMC 

conduct, at a cost of several million dollars, an audit of more than 150,000 mortgage loan files, 

with the understanding that its failure to do so will result in an enforcement action. 

2. This complaint accordingly seeks declaratory and injunctive relief on 

behalf ofNational City Bank of Indiana ("National City Bank"), a federally chartered national 

bank, and its wholly o\VTied operating subsidiary, NCMC, an operating subsidiary which 

National City Bank o,vns pursuant to the National Bank Act and regulations promulgated nnder 

that Act by the OCC. This case is very similar to Wells Fargo Bank, N.A. v. Bourris, Civ. No. S 

03-0157 GEB JFM, in which this Court held, on March 10, 2003, that "the Commissioner is 

preliminarily enjoined from exercising visitorial powers over Plaintiffs or other.vise preventing 

[national bank operating subsidiary Wells Fargo Home Mortgage, Inc.] from operating in 

California." Wells Fargo PI Order, at 15. 

3. As this Court discussed in Wells Fargo, the OCC is the federal agency 

responsible for interpreting and applying the National Bank Act, and has exclusive licensing, 

regulatory, supervisory, examination, and enforcement authority under that Act and OCC 

regulations over both );ational City Bank and ::--;cMC. Wells Fargo PI Order, at 12-13. 

Accordingly, the OCC can, and does, regulate and regularly examine both National City Bank 

and NCMC to enforce their comphance with both federal and non-preempted state laws. 

::vforeover, in the Depository Institutions Deregulation and Monetary Control Act of 1980 

("DIDMCA"), Congress expressly preempted any state law "limiting the rate or the amount of 

interest, discount points, finance charges, or other charges which may be charged, taken, 

received, or reserved" on any mortgages or loans secured by a first lien on residential real 

property, including those mortgages and loans covered by the California per diem restriction. 

12 U.S.C. § l 735f-7a(a)(l). National City Bank and ~CMC, faced with the Commissioner's 

demand that NCMC comply with the preempted California pcr diem restriction in violation of 

the OCC's exclusive federal supervisory jurisdiction, brings this suit against the Commissioner 

Ii 
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of the DOC for declaratory and injunctive relief to vindicate the federal rights of both ~ational 

Ciry Bank and NCMC under the Supremacy Clause, the National Bank Act and implementing 

OCC regulations, and DIDMCA. 

Jurisdiction and Venue 

4. This action is brought under the National Bank Acr, DIDMCA, the 

Supremacy Clause of the United States Constitution, and 42 U.S.C. § 1983. The Court has 

jurisdiction over this action pursuant to 28 U.S.C. § 1331, because it arises under the 

Constitution and laws of the United States. In addition, jurisdiction is proper under 28 'C'.S.C. 

§ 1343(a)(3), because Defendant, under color of state law, seeks to deprive Plaintiffs of their 

federal constitutional rights. This Court is authorized to issue a declaratory judgment pursuant 

to 28 U.S.C. §§ 2201 and 2202. 

5. Venue in this district is proper under 28 U.S.C. § 1391(b)(l), because the 

Defendant resides in this district. 

6. Pursuant to local Rule 3-120(b), this action should be assigned to the 

Sacramento division of this Court because the actions that give rise to this case occurred, and 

the Defendant resides, in the counties of the Sacramento division. 

7. This case is related to Wells Fargo Bank, NA. v. Boutris, Civ. No. S 03-

0157 GEB JFM (filed January 27, 2003 ), because it presents the: same legal issues, and nearly 

identical factual issues, as those presented in that case. This case is also re:ated to Quicken 

Loans, Inc. v. Boutris, Civ. No. S 03-0256 GEB JFM (filed February 11, 2003), as it presents 

the same DIDMCA preemption issue as the one presented in Count III of this Complaint. 

The Parties 

8. National City Bank is a national banking association organized and 

existing under the National Bank Act, 12 C.S.C. § 21 er seq., which maintains its main office 

and principal place of business in Indianapolis, Indiana. National City Bank has no branches in 

California. Pursuant to the 'National Bank Act and implementing OCC regulations, :-J"ational 
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City Bank ha~ established, wholly owns, and operates NCMC as an operating subsidiary to 

conduct the majority of the Bank's residential mortgage lending. 

9. NCMC is organized as an operating subsidiary of National City Bank 

pursuant to OCC regulations issued under the National Bank Act. NCMC provides residential 

mortgages in California to which the California per diem restriction by its terms purportedly 

applies. NCMC makes mortgages and other loans that are secured by first liens on residential 

real property. These mortgages have been made after March 31, 1980. NCMC is a "creditor" 

under the Truth In Lending Act, 15 U.S.C. § 1602(f), and makes or invests in residential real 

estate loans aggregating more than S 1 million per year. NCMC has its principal place of 

business in ~iarnisburg, Ohio, and has offices and does residential mortgage lending and 

servicing business throughout the United States, including California. 

10. Defendant Demetri.cs A. Boutris is the Commissioner of the DOC 

("Commissioner"). As such, he is the state official charged U.'1der California law with enforcing 

the state statutes providing for the licensing, regulation, supervision, examination, and 

enforcement of applicable laws against California residential mortgage lenders thac are subject 

to California's mortgage licensing laws. E.g., Cal. Fin. Code § 50002. The Commissioner is 

also the state official charged with enforcing the California per diem restriction against 

California residential mortgage lenders subject to California law. See, e.g., Cal. Fin. Code 

§s 50321. 50324_ 

The National Bank Act and OCC Regulations 

11. 1\ational banks are federally-cha11ercd institu!ions created under and 

governed by the National Bank Act, 12 U.S.C. § 21 er seq. 

12. Under the 1\ational Bank Act and other federal bank-ing laws, the OCC 

has exclusive licensing, regulatory, supervisory, examination, and enforcement authority with 

respect to national banks' compliance with both federal and non-preempted state laws. See 12 

U.S.C. §§ 24(Seventh), 484(a), l 8 l 8(b ). See also 12 C.F.R. §7.4000. Under federal law, 

national banks are not required to obtain a license issued by a state before doing business in that 

-4-
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state. E.g., First Nae 'l Bank ofEastern Ark. v. Taylor, 907 F.2d 775, 776 n.6, 778 (8th Cir. 

1990); Bank ofAmerica, Nat'/ Tru.sr & Sav. Ass 'n v. Lima, 103 F. Supp. 916, 917-18 (D. Mass. 

1952). 

13. Congress has authorized national banks to receive deposits, loan money, 

and to exercise "all such incidental powers as shall be necessary to carry on the business of 

banking." 12 U.S.C. § 24(Seventh). These incidental powers under 12 U.S.C. § 24(Seventh) 

include the authority to provide banking services through operating subsidiaries. 

14. Under an OCC notice-and-comment regulation interpreting and 

implementing§ 24(Seventh), 12 C.F.R. § 5.34, national banks are expressly authorized to 

establish and ovm operating subsidiaries, which may conduct only activities that are lawful 

activities for the parent national bank itself. 12 C.F.R. § 5.34(d)(l). The OCC's operating-

subsidiary regulation further provides for prior licensing application and OCC approval before 

an operating subsidiary is established and acquired by a national bank. See, e.g., id. 

§ 5.34(e)(5). The OCC's operating-subsidiary regulation also makes clear that operating 

subsidiaries are subject to the OCC' s ongoing supen:ision, regulation, ex.amination, and 

enforcement authority. See id. § 5.34(e)(3). 

15. Given that operating subsidiaries conduct only national bank-authorized 

activities, and therefore act as separately incorporated divisions or departments of the national 

bank itself, and because they are subject to ongoing licensing, re_gulation, supervision, 

examination, and enforcement by the OCC, the OCC's notice-and-comment regulations further 

provide that, "[u]nless otherwise provided by Federal law or OCC regulation, State laws apply 

to national bank operating subsidiaries to the same extent that those laws apply to the parent 

national bank." 12 C.F.R. § 7.4006. 

16. Under 12 U.S.C. § 484(a), "[n]o national bank shall be subject to any 

visitorial powers except as authorized by Federal law, vested in the courts ofjustice or such as 

shall be, or have been exercised or directed by Congress or by either House thereof or by any 

committee of Congress or of either House duly authorized." Section 484(b) provides a limited 
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national banks but only "to ensure compliance \\11th applicable State unclaimed property or 

escheat laws upon reasonable cause to believe that the bank has failed to comply with such 

laws." 12 U.S.C. § 484(b). 

17. Interpreting § 484, the OCC' s notice-and-comment regulations provide 

that "[o]nly the OCC or an authorized representative of the OCC may exercise visitorial powers 

with respect to national banks, except as provided [in the regulation interpreting 12 U.S.C. 

§ 484(b)]. State officials may not exerci~e visitorial powers with respect to national ban.ks, such 

as conducting examinations, inspecting or requiring the production of books or records of 

national banks, or prosecuting enforcement actions, except in limited circumstances authorized 

by federal law." 12 C.F.R. § 7.4000(a)(l). The OCC's regulation further defines "visitorial 

powers" to include "[ e ]xamination of a bank"; "(i]nspection of a bank's books and records"; 

"[r]egulation and supervision of activities authorized or permitted pursuant to federal banking 

law"; and "[e]nforcing compliance with any applicable federal or state laws concerning those 

activities." Id. § 7.4000(a)(2). Further, by virtue of 12 C.F.R. § 7.4006, the protections 

afforded to national banks from state licensing, regulation, supervision, examination, and 

enforcement apply as well to operating subsidiaries of narional banks. 

18. On February 11, 2003, rhe First Senior Deputy Comptroller and Chief 

Counsel of the OCC sent a letter to the Commissioner con.firming that "pursuant to 12 U.S.C. 

§ 484, and 12 C.F.R. §§ 5.34(e)(3) and 7.4006, the OCC has exclusive visitorial authority over 

national banks and their operating subsidiaries except where Federal law provides othenvi.se." 

Ex. 1 hereto, p. 2. The OCC's letter continued: "As a result, States are precluded from 

examining or requiring informarion from national banks or their operating subsidiaries." Id. 

The OCC explained that "it is well established rhat a State may not condition a national bank's 

exercise of a permissible Federal power on obtaining the State's prior approval, including tbe 

imposition of State licensing requirements as a predicate to the exercise of that power. The 

result is the same whether the national bank exercises the power directly, or through an 

operating subsidiary that has been licensed by the OCC. In both cases, the bank, or the 
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operating subsidiary, has obtained a Federal license to conduct its business." Id. at 6. This 

lener follows earlier letters issued by the OCC to the same effect. 

19. The OCC thereafter filed a brief amicus curiae in Well.s Fargo Bank. NA. 

v. Bourris, Civ. No. S 03-0157 GEB JFM, confinning that operating subsidiaries of national 

banks are subject to 1he exclusive visitorial powers of the OCC and states cannot exercise any 

licensing, regulatory, supervisory, or enforcement authority over such entities. Accordingly, the

OCC argued in its brief, the Commissioner's attempted exercise of visitorial powers, and 

interference with operating subsidiaries' business operations in California, are preempted. 

The Federal Depository Institutions Deregulation and Monetary Control Act of 1980 

20. Under DIDMCA, "[t]he provisions of the constitution or laws of any 

State expressly limiting the rate or amount of interest, discount points, finance charges, or other 

charges which may be charged, taken, received, or reserved shall not apply to any loan, 

mortgage, credit sale, or advance which is" (a) "secured by a first lien on residential real 

property"; (b) ''made after March 31, 1980"; and ( c) a "federally related mortgage loan," i.e., a 

loan that is secured by residential real property and is made by a party who qualifies as a 

"creditor" under the Truth In Lending Act, 15 U.S.C. § 1602(£), and "vho makes or invests in 

residential real estate loans aggregating more than Sl million per year. 12 U.S.C. §§ l 735f-

7a(a)(l); l 735f-5(b)(l) and (2)(D). 

21. DIDMCA allowed the states to override this express preemption of state

limits on residential mortgage interest and fees, but a state had to exercise this authority prior to

April 1, 1983, and it had to do so by malcing explicit reference to 12 U.S.C. § l 735f-7a(a)(l). 

California did not explicitly opt out of this provision of DIDMCA within the specified time 

period. 

 

 

California Residential Mortgage Lending Act 

22. Under the California Residential Mortgage Lending Act ("California 

R.J.\1LA"), Cal. Fin. Code§ 50002 et seq., "[n]o person shall engage in the business of making 

residential mortgage loans or servicing residential mortgage loans, in this state, without first 

-7-
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obtaining a license from the commissioner [of the DOC]," id. § 50002. Although banks, 

including national banks, are expressly exempt from this licensing requirement under the 

California RMLA, Cal. Fin. Code § 50003(g), national bank operating subsidiaries that engage 

in residential mortgage lending, such as NCMC, are not. 

23. Under the California RMLA, "[a]s often as the commissioner deems 

necessary and appropriate, but at least once every 48 months, the commissioner shall examine 

the affairs of each licensee for compliance with this division" of the California Financial Code. 

Cal. Fin. Code § 50302(a). Entities required to hold a license under the California RMLA must 

also submit to reporting requirements nnder the California RMLA. 

24. Failure to hold a valid license or a licensee's violation of any provision of 

any law, including the California RJvfLA, or any rule or order adopted by the Commissioner 

may result in criminal prosecution, revocation of a license and/or prohibition on further business 

activities, censure or suspension of officers of a licensee, administrative cease and desist orders, 

or injunctions and/or restraining orders. Cal. Fin. Code §§ 50315, 50318, 50320, 50321, 50322, 

50323, 50324, & 50325. 

25. Under§ 50204(0) of the California RMLA, entities required to hold a 

license may not ''[r]equire a borrower to pay interest on [a] mortgage loan for a period in excess 

of one day prior to recording of the mortgage or deed of trust." This California per diem 

restriction limits the interest that any residential mortgage lender in California may charge to 

only one day prior to the recording of the mortgage even if the time behVeen the disbursement 

of the mortgage funds to the consumer and the date that the mortgage is actually recorded is 

longer than one day. A similar per diem restriction is imposed not only on entities required to 

hold licenses but on all residential mortgage lenders under California Civil Code§ 2948.5. 

The Present Controversy 

26. National City Ba.."'1k ovro.s an operating subsidiary, NCMC, to undertake 

the majority of the Bank's residenti_al mortgage lending business throughout the United States, 

including California. In doing so, the Bank exercised its federal authority under 12 U.S.C. 

-8-
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§ 24(Sevcnth), and OCC regulations interpreting that starute, 12 C.F.R. § 5.34, to apply for, and 

receive, the OCC's permission through its application and licensing process to establish, 

acquire, and operate NCMC. 

27. NC:vfC functions as a separately incorporated depamnent or a division of 

the Bank, and, just like National City Bank itself, is subject to ongoing licensing, regulation, 

supervision. and enforcement by the OCC, and has been examined by the OCC on multiple 

occasions, with respect to its compliance with both federal and non-preempted state laws. 

28. The Commissioner takes the position that ~CMC is nonetheless required 

to hold a license under the California RMLA, Cal. Fin. Code§ 50002, in order to engage in the 

residential mortgage business in the state. NCMC presently holds such a license, and the 

Commissioner has asserted full regulatory, supervisory, examination, and enforcement authority 

over NCMC as an entity required to hold a license under the California RMLA. He has 

conducted audits and examinations of NCMC and required NCMC to submit periodic reports on 

its condition to him or his designated official at the DOC. After the most recent audit and 

examination under the California &.\1LA, the Commissioner asserted that NCMC violated the 

California per diem restriction set forth in California Financial Code § 50204(o) and California 

Civil Code § 2948.5 by charging interest on mortgage loans in excess of one day prior to the 

recording of the mortgage. The Commissioner is now demanding that NCMC comply with the 

state's per diem interest restriction both prospectively and retroactively by forcing NCMC to 

undertake a manual audit of more than 150,000 individual files for residential mor:gage loans 

made in California since August 2000, which will cost in excess of $4 million. In this respect, 

the Commissioner's actions are identical to those he took in Wells Fargo, which resulted in this 

Court's grant of a preliminary injW1ction. 

29. A case or controversy between the parties exists requiring resolution by 

this Court. 

-9-
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Claims for Relief 

Count I- Declaratory and Injunctive Relief: 

Preemption of the California Rl\'ILA -

12 U.s.c. § 484 

30. Plaintiffs incorporate and reallege each and every allegation contained in 

paragraphs 1 - 29 of th.is Complaint as though folly set forth herein. 

31. Under the National Bank Act and other federal banking laws as well as 

OCC regulations interpreting those laws, the OCC has exclusive licensing, regulatory, 

supervisory, examination, and enforcement authority with respect to national banks' compliance 

with both federal and non-preempted state laws. See 12 U.S.C. §§ 24(Seventh), 484(a), 

1818(b); 12 C.F.R. § 7.4000. National banks are not required ro obtain or hold state licenses in 

order to do business in any state. 

32. Under OCC regulation 12 C.F.R. § 5.34, national banks may establish, 

own, and operate operating subsidiaries to undertake only those activities that are authorized for 

a national bank itself. This regulation provides that an operating subsidiary is also subject to 

ongoing licensing, regulatory, supervisory, examination, and enforcement authority by the OCC 

with respect to such subsidiary's compliance with both federal and non-preempted state laws. 

33. AnJther OCC regulation further prescribes that "[u)nless otherwise 

provided by Federal law or OCC regulation, State laws apply to national bank operating 

subsidiaries to the same extent that those laws apply to the parent national bank." 12 C.F.R. 

§ 7.4006. 

34. The OCC has recently confirmed in interpretive letters and a brief amicus 

curiae to this Court in Wells Fargo, that, under 12 C.F.R. § 7.4006, an operating subsidiary is 

subject to the exclusive regulatory, supervisory, examination, and enforcement authority of the 

OCC, with respect to its compliance with both federal and non-preempted state laws, and is 

therefore not subject to such licensing, regulation, supervision, examination, and enforcement 

authority of a state regulator like the Conun.issioner. 

-10-
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35. In Wells Fargo, this Court has found that "[t]he OCC's amicus brief and 

interpretive letter appear to be 'both persuasive and consistent with the National Bank Act and 

OCC regulations and thus at least 'entitled to respect."' Wells Fargo PI Order, at 12 (quoting 

Bank ofAmerica v. Ciry and County ofSan Francisco, 309 F.3d 551,563 n.7 (9th Cir. 2002), 

cerr. pending, No. 02-1404 (filed Mar. 20, 2003)). 

36. The California R..MLA, which subjects national banks' operating 

subsidiaries like NCMC to ongoing licensing, regulation, supervision, examination, and 

enforcement by the Commissioner, is preempted by the exclusive federal licensing, regulatory, 

supervisory, examination, and enforcement powers of the OCC. 

37. Under federal law, the OCC is the exclusive enforcer of all la\vs against 

national banks as well as their operating subsidiaries, and NCMC, as an operating subsidiary of 

a national bank, need not hold a license under L"ie California RMLA in order to engage in the 

residential mortgage lending and servicing business in California. NC~C holds a federal 

license granted under 12 C.F.R. § 5.34 to conduct those activities. 

38. The California RMLA, Cal. Fin. Code§ 50002 et seq., as applied to 

national banks' operating subsidiaries, for purposes of empowering the Commissioner to 

regulate, supervise, or act as an enforcement official is preempted under Article VI of the United 

States Constitution, by the Kational Bank Act, 12 U.S.C. § 484, and by other provisions of the 

federal banking laws and OCC implementing regulations, because the OCC has exclusive 

licensing, regulatory, supervisory, examination, and enforcement authority over national banks' 

operating subsidiaries. 

Count II- Declaratory and Injunctive Relief: 

Preemption of the California Ri\1LA -

12 U.S.C. § 24(Seveoth) 

39. Plaintiffs incorporate and reallege each and every allegation contained in 

paragraphs 1 - 29 of this Complaint as though fully set forth herein. 
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40. National banks have authority under the National Bank Act to receive 

deposits, loan money, and to exercise "all such incidental powers as shall be necessary to carry 

on the business of banking." 12 "C'.S.C. § 24(Seventh). 

41. The OCC's regulations implementing the National Bank Act provide that 

national banks are expressly authorized to establish and O\VTl operating subsidiaries, which can 

conduct only activities that are lawful activities for the parent national bank itself. 12 C.F.R. 

§ 5.34(d)(l ). The OCC's regulations further provide that a national bank's operating subsidiary 

may exercise the parent national bank's enumerated federal lending and incidental powers to 

engage in the "business of banking" under 12 U.S.C. § 24(Seventh) on the same basis as the 

parent bank. See 12 C.F.R. §§ 5.34(e)(l), 7.4006. This interpretation was confirmed in recent 

OCC interpretive letters and an amicus brief to this Court in Wells Fargo. 

42. The California RMLA subjects national banks' operating subsidiaries to 

ongoing state licensing, regulation, supervision, examination, and enforcement authority by the 

Commissioner in the face of the OCC's exclusive licensing, regulation, supervision, 

examination, and enforcement authority regarding such subsidiaries. By seeking to subject 

national banks' operating subsidiaries to such additional, ongoing state licensing, regulation, 

supervision, examination, and enforcement authority, the California R...MLA directly conflicts 

with national banks' ability to conduct their activities through federally licensed operating 

subsidiaries, including such banks' lending activities, as authorized by the National Bank Act 

and OCC regulations adopted pursuant to that Act. 

43. The Califomia RMLA, Cal. Fin. Code§ 50002 et seq., as applied to 

national banks' conduct of their federally authorized activities through operating subsidiaries, 

therefore is preempted under Article VI of the United States Constitution a.'1d by 12 U.S.C. 

§ 24(Seventh) and other provisions of the National Bank Act and federal banking laws, as they 

are implemented by the OCC's regulations, including 12 C.F.R. §§ 5.34 and 7.4006. 
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Count III - Declaratory and Injunctive Relief: 

Preemption of the California Per Diem Interest Restrictions 

44. Plaintiffs incorporate and reallege each and every allegation contained in 

paragraphs 1 - 29 of this complaint as fully set forth herein. 

45. Under DIDMCA, ''[t]he provisions of the constitution or laws of any 

State expressly limiting the rate or amount of interest, discount points, finance charges, or other 

charges which may be charged, taken, received, or reserved shall not apply to any loan, 

mortgage, credit sale, or advance which is" (a) "secured by a first lien on residential real 

property"; (b) "made afrer :½arch 31, 1980," and (c) a "federally related mortgage loan," i.e., a 

loan that is secured by residential real property and is made by a party who qualifies as a 

"creditor" under the Truth In Lending Act, 15 U.S.C. § l 602(f), and who makes or invests in 

residential real estate loans aggregating more than $1 million per year. 12 U.S.C. § l 735f-

7a(a)(l). 

46. Although DIDMCA gave states a limited opportunity (until April 1, 

1983) to opt out of this express preemption through enactment of a starute explicitly refening to 

 this provision of DIDMCA, California did not do so. 

47. NCMC makes mortgage and other loans in California secured by first 

I liens on residemial real property that are "federally related mortgage loans." 

48. In conflict with the express terms of 12 u.S.C. § l 735f-7a(a)(l), the 

California per diem restriction of California Financial Code§ 50204(0), and California Civil 

Code § 2948.5, limits the rate or amount of interest, discount points, finance charges, or other 

charges that NCMC may charge, take, receive, or reserve on loans, mortgages, credit sales, or 

advances that are secured by a first lien on residential real property, that are made after March 

31, 1980, and that arc "federally related mortgage loans." 

49. The California per diem restriction of California Financial Code 

§ 50204(0) and California Civil Code§ 2948.5 is therefore expressly preempted by DIDMCA 

and as a result is invalid under Article VI of the United States Constitution. 

-13-
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I 
 

Prayer for Relief 

WHEREFORE, Plaintiffs pray that this Court: 

A. Enter a judgment declaring that the California Residential Mortgage 

Lending Act, California Financial Code§ 50002 er seq., as applied to national banks' operating 

subsidiaries, and as applied to national banks' conduct of their federally authorized activities 

through such subsidiaries, is null and void and unenforceable because it is preempted under 

Article VI of the United States Constitution, by the National Bank Act, and by implementing 

OCC regulations; 

B. Enter a judgment declaring that the California per diem restriction, 

California Financial Code§ 50204(0) and California Civil Code§ 2948.5, is null and void and 

unenforceable because it is expressly preempted under Article VI of the United Stares 

Constitution by the Depository Institutions Deregulation and Monetary Control Act of 1980; 

C. Enter a pennanent injunction, Plaintiffs having no adequate remedy at 

law and suffering irreparable injury as a result of these unconstitutional state laws, enjoining 

Defendant and his agents from enforcing or trucing any action to enforce the California 

Residential Mortgage Lending Act, California Financial Code § 50002 et seq. (including 

§ 50204(0)), and California Civil Code§ 2948.5, against Plaintiffs; from taking any action to 

! prevent or interfere witl1, both directly and indirectly, Plaintiffs' business operations in 
i 
' California (including taking any actions to penalize P1ai.ntiffs); and from otherwise exercising 

visitorial powers over Plaintiffs; 

D. Enter a preliminary injunction pending final resolution of this action, 

Plaintiffs having no adequate remedy at law and suffering irreparable injury as a result of these 

unconstitutional state laws, enjoining Defendant and his agents from enforcing or taking any 

action to enforce tl1e California Residential Mortgage Lending Act, California Financial Code 

§ 50002 et seq. (i.ncluding § 50204(0)), and California Civil Code§ 2948.5, against Plaintiffs; 

from taking any action to prevent or interfere with, both directly and indirectly, Plaintiffs' 

business operations in California (including taJcing any actions to penalize Plaintiffs); and from 

otherwise exercising visitorial powers over Plaintiffs; 
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E. Enter a temporary resrraining order pending a hearing on Plaintiffs' 

motion for preliminary injW1ction, Plaintiffs having no adequate remedy at law and suffering 

immediate, irreparable injury as a result of these unconstitutional state laws, enjoining 

Defendant and his agents from enforcing or taking any action to enforce the California 

Residential Mortgage Lending Act, California Financial Code § 50002 et seq. (including 

§ 50204(0)), and California Civil Code § 2948.5, against Plaintiffs; from taking any action to 

prevent or interfere with, both directly and indirectly, Plaintiffs' business operations in 

California (including taking any actions to penalize Plaintiffs); and from otherwise exercising 

visirorial powers over Plaintiffs; 

F. Award Plaintiffs their reasonable attorneys' fees pursuant to 42 U.S.C. 

§ 1988; and 

G. Grant Plaintiffs such other and further relief, including costs, as the Court 

may deem just and proper. 

.--- r:---.. 
Respect:fµlly submiited, 

RICHARD C. DARWIN (State Bar No. 161245) 
COVINGTON & Bl)RLTNG 
One Front Street 
San Francisco, California 94111 
Telephone: (415) 591-6000 
Fax: (415) 591-6091 

E. EDWARD BRUCE (pro hac vice pending) 
STUART C. STOCK (pro hac vice pending) 
ROBERT A. LONG, Jr. (pro hac vice pending) 
KEITH A. ~OREIKA (pro hac vice pending) 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 
Telephone: (202) 662-6000 
Fax: (202) 662-6291 

ATTORNEYS FOR PLAINTIFFS 
Dated: March 31, 2003 
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Comptroller of the Cu:-rency 
Administrator or National Banks 

Washington, DC 20219 

February 11, 2003 

Dcn.etrios A. Boutris 
Commissioner 
California Department of Corporations 
1.515 K Street, Suite 200 
Sacramento, California. 95814-4052 

Dear Mr. Boutris: 

It has come to the attention of the Office of the Comptroller of the Currency ("OCC") th.at the 
California Department of Corporations ("Department") has sent its agents into one ofthe offices 
of Wells Fargo Home Mortgage, Incorporated ("~'), in order to conduct an examination 
of its mortgage operations. For the reasons set forth below, I urge you to suspend these efforts so 
that we may constructively discuss the status of, and OCC's authority with respect to, WFH..\11. 

It appears th.at the e:i.amination is being condui:ted pur.!.uant to licensing provisions under 
California's Residential Mortgage Lending Act ("California Act") and other provisions of 
California law. Such an examination violates Federal law. 1 \VFHMI is a wholly-o\1/ned 
operating subsidiary of Wells Fargo Bank, N.A. ("Bank"), a national bank chanered by the OCC. 
Pursuant to fc:deral regulations, the OCC has authorized the Bank to conduct the mortgage 
banki!lg business through WFHMI and has licensed WFHMI as an operating subsidiary of the 
Bank for that purpose. As an operating subsidiary ofa national bank. WFH..¼I is 61lbject to 
ongoing supervision and examination by the OCC in the same marmer and to the sa.'11e extent as 
tile Bank.2 

1 
Wells Fnrgo Bar.k, KA., ~ \VFHMJ :recently filed sult b the Uniu:d St:tes Diroct Court !or the Eastem 

'.:lisvi:t ofCaliforni11. ro obtain a j":.ldici.al dttennirution ccnfumir.g -:hat '\VFliMI is not subject to !ken.sing by the 
Dep:mment or to the Depan:mi:.t:t's !i1.,puvisory, reg\l.latory or edorcc,menr authority aDd se-eki!:g injuncrive relief. 
Th;it c-ase is Wells Farro Bank, N.A. 'Y. Dcm~rrios A. Ileum's, No S 03--0157 GEB IFM,jiled Janu:iry 27, 2003. 

: Tweh·e C.F.R.. § 5.34(e)(3) provides that -

[a]o opcnting subslt!iuy conducts activities autboriud tmder this sectic!l. pc."'Sua.nt to the: snme 
au~z;i.tio:::i, t~ and c:ondit::ons Ul:l.t :ipply to 1bc: conduet of3uc:h 11ctivities by its par:nt 
P.~tional bank. If, upon examination, lhe OCC determines thar the opera.ti~ ,ubsidi2ry is 
operatill,g in viol:1tion of law, regul:u.ion, or written Cl:>ndicion, or in ~n urulfo or uruound mannct 
or omen,i.sc th:re:i.tc:us the: 1511f'ery O'C' souruiness oftbe br.~ the OCC will direct the b:mk or 
opentin; subsidi.n;• to tn\:c appropri:ste remedi~l ac:tior:, wh.ic:h ff'~Y inc:ludo rcquirins w b;i:ik to 
di\'CSt or liquid:ire the: c;,erating subsidi11ry, or discontim.1e specified ni:tivities. OCC :iuthorlry 

~415592.539: Pl=lG::. : 9 
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As discussed in detail b~ow, J'W'SUant to 12 U.S.C. § 484, and 12 C.F.R. §§ 5.34(e)(3) and 
7.4006, the OCC has exclusive visitorial authority over national banks and t.'r\eir operating 
subsidiaries e."\:cept where Federal law provides otherwise. 1bls authority pertains to activities 
expressly authorized or recognized as permissible: for national banks under Fedc:ral law or 
regulation., or by OCC issll.Silce or interpretation. including the content of those activities.and the 
manoer in which, and standards whereby, those activities a.re conducted. As a result. States are 
precluded from examining or requiring infonna.tiOD3 from national banks or their operating 
subsidiaries or otherwise seeking to exercise: visitorial powers with respect to national banks or 
their operating subsidiaries in those respects. Thus, Federal law precludes examination of 
WFHMI by the Department. Moreover, for the reasons discussed below, operating subsidiaries -
like tbeir p:u-ent national banks- need not obtain the approval of a State to engage in an activity 
that they have been licensed to conduct under Federal law. Accordingly, any State licensing 
require::m:nts upon which the Department relies to assert jurisdiction do not apply to the Bank or 
WBIMI..; 

Background 

The OCC's exclusive visitorial authority over nation.al bank operations is est2.blished by 12 
U.S.C. § 484.5 Par-a.graph (a) ofthat section states that -

[n)o oational bank shall be subject to anyvisitorial powers except as authorized 
by Federal law, vested in the courts ofjustice or such as sbaJl be, or have been 

und~r this p;u-:igraph ls subjec, to the lirnlmiolls and requi:c:ments of section 45 ofthe Federal 
Deposit lnsuranc~ Act (12 U.S.C. 1831 v) :ind scc:ti:):). 115 of the Gmnm-Lc-ach-Blll::y Act 
(GLBAJ (12 U.S.C. 1820a). 

The pro\·isions of the Fed.enl D~os.it Insurance Ac:t and the Gt.BA ri:.fcrer.:ed in the regulation~ to the 
funr;ticn:i.l re&Ul.!tion of s.e:euritics, in.suranr;e, and COll'lr"'..odmes frrms. These provisioDs are not ~levant to r:10ngage 
lcndini; and smici.ng i:u:thitin eoo~u:ted by WFH.\.ll. 

>The OCC c:unentfy m:iit1tw\S information :;~g agree.nents 'l'ith 48 Sutes, the Distric:t of Cclu.mbia, ;itld Puc:110 
Ri::o. These :a_greernl:IlU pro,ide II mech:inism thro1.1£il o;,,ric:h s~,e re~tOrS m;iy s~k ;ind obuin SUJ?erVi£ory 
info~tion from the OCC. Typically, the OCC will rc:-.ke eonfidencis.l bsi.k e>:amimtion information av.iilallle to 
Sr.ite bank regulatory agencies ifthey demonstra~ a !.p:cific ~gulatCll'Y ne:d fer the exsmji::ario::i. inforr.:iation (e.g., 
in coll!Jection with a merger of a n.1tiooa,l bacl: in:o a Sntc ba.al:, where the State b:mk regulator mllSt :ippro,-c the 
CU'..&3C".ion), ~ i.fthe Staie :igcncy h:is entered inUJ :ui appropriate: ir.fornution sbaring/eon!idcntilllity agnem::-nt 
wlt11 the OCC tcvemins the use cf!he LD.form:itio~ In OCC Advisory Letter 2002-9 (Nov. U, 2002) ("AL 2002-
9"'), the OCC oucli.::.cd a prcccdure to ;iddres; Ctl"C"".lms=ccs whei:: S[ote officials ni ise i&Sucs c:onc:c.~ potential 
,·iolotioM of bws by ~ticJJal ba...~. including \\'hen Sute officfals may seek infol'lll3rion from~ nntioml b:uik 
about its compli1U1ce with my law or for ocher pu.7oscs. Th.e advisory len:r is available on the OCC's website at 
~\\' ,osc, tregs I t;D\.'.'flp 1:1d1·irnrvi2002 i;:,"'09-txt 

~ We n.ote wt the Clli(oroa Act already contains 11.r1 exemption from St:1te licensios ttquiremeots for nation3I 
b.mk.s, Cal. Fin. Code-§ S0003(g), but fai1s to =oznize the: starus o!natiotllll biL'll: cpe~ting S"Ubsidiaric:s ;u enriries 
through which rution.ll banks oper.ne pursllllnt To a fcdc:nl license i;ranted by the OCC. 

' "'Visitorfal po-.,.1:rs'' gi:ru:-r4.lly refers to the power to "vi.sir" 11 n:ltiocul bnk to ex.:mtine uie conduct of its busir.ess 
n.nd to enforce its ob&crva1m: 0f3pplic:11blc la,vs. Ste. e.g., G111hrie , .. HarJ.,,~.s.s, 199 U.S. 148, 158 (I 90:5) (the word 
"\·lslction~ tnel.D.S ''inspection; s1.1pc:rintendtnce; direction; n:gul~tlon") (intern.ll qucmio11S- omitted). 
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exercised or directed by Congress or by eithc::r House thereof or by a."'ly committee 
ofCongress or ofeither House duly authorized. 

Paragraph (b) of the starute then permit!i lawfully authorized State auditors or examiners to 
review a national bank's records "solely to ensure compliance with applicable State unclaimed 
property or eschea.t laws upon reasonable cause to believe that. the bank bas failed to comply with 
such laws." 

This provision, enacted with the creation ofthe national banking system in 1863, is integral to 
the design and structUte ofthe national banking system and fundamental to the character of 
national banks. Congress enacted the National Currency Act ("Currency Actj in I 863 and the 
National Bank Act the y:ar after for the purpose of establishing a new national banking system 
that would operate distinctly and separately from the existing syst~ ofState ba."lks. At that 
time, both proponents and opponents ofthe new national banking system expected that it would 
supersede the existing system of ~tate banks.6 Given this anticipated im~ac1 on State banks and 
the resulting diminution of control by the States over banking in general, proponents of the 
national ba.nkin3 system -were concerned that States would attempt to undcrntine it. 

The allocation of any supervisory responsibility for th::: new national bank!n3 system to the 
States would have been inconsistent with the need to proteet national banks from State 
interforence. Congress, accordingly, established a Federal supervisory regime end created a 
Federal agency ,vilhiD. the Department ofTreasuzy-the OCC-to cany it out. Coogress granted 
tie OCC the broad authority "to make a thorough examination of all the affairs of [ a national] 
bank,"~ and solidified this Federal supervisory authority by vesting the OCC \vith exclusive 

6 Repre.sent:Ui\'e S:imuel Hoo~er, who re;ioned the bill to the House, sr:iled in !upport of the kcislation tiur one of 
its purposes was ''to render tbi: ~,- ('.e., the Cum.ncy Act) so perfect th.at lhe S~te bar.ks mr.y be mduced to 
organize ll:lder it, inprefr=ni;c to cotliinulng 1Jndc:r th.cir Sutc ~rs." Cong. Globe, 38"' Cocg. 111 Sess. 1256 
r.,tJrch 23, 1 S64). Opponenu ofllle legisl3tion be1i~cd tb:i.t it 'tl."21.S Intended to "take from tl.c Stares ... all 
:iurhority wh;itsoC\-er over their own St.ate b:ml.:s, .3J:ld to \'eSt thit authority •.• i:n W1uhitistoc , ..." Coni:. Globe, 
38"' Cong,, l" Ses&. 1267 (March 2.;, 1864) (st.ttcr:.:.nt ofRtp. Brook;). Sec al.ro statetnc:it of Rep. Pruyn {statiDB 
that the le.sislatioo v,ould ''be the gremst blo<;1.• yet i.:l.'lic-ted upon the States •..•") Coni:. Glo'c:e, 38"' Cong., l" Sess. 
1271 (Ma.r,h 24, 1&64); s~mncllt gfSen. Sumner ("Cle.arly, the [n2tiona1] bank must not be 1u'::lj~ed to ;iny local 
go\'err.ment, State or municipal; it must be l.:~t ibso!utes and exdJsively under that Government from which lt 
deri\'e.s; its funi:tions.'') Cong. Globe, 3&'th Cong,, 1st Sm., n 1693 (Apn1 27, 1864). 

' See, e.g., Ttffa11:y v. Narlo11al Bank ofrlie Stare ofMwo11>7·, 85 U.S. 409, -412-413 (1874) ("It ~ot be doubted, in 
vkw oft:.e pwpose ofCoilgT'eS5 in p.rov!dir.g for the organiz.arion ofI:.11t:ion3l b~ a..ssociation.s, that ir was 
i:m:odc:d to s,,·e thmi 11 (inn foctmi; in the di!Te:i:nt sntcs where they might be loi:ated. Ir \\'3$ ei.:pecced they would 
com= into competition v.-ith 5tate b,.nks, und it ur.iE i.lltc:idcd t.o give them at leut equal 11.dvanmge, in sueh 
c::cc,pc:tition .... Nation.al b:w-s have been national nvori1cs, ~y were csubllshed fer the pL:IpOSe, i1I put, gf 
prcr.idin£ 3. eurttaey for the u.tole country, u.d in p:irt t.o cree~ a crarkel for the ioans of !he: geacral so,·em.'11CnL le 
could. not b11.Yc been lntendc:d, t.iercfore, to expose: them to 1h: h:i:rard of\Ul.friendly lcgisb:i.on by lhe starrs, or ro 
ruinous competition with state baclcs."). See oJ:sr:, B. H;umnotid, .Banl;J arid Po//rtcs in A111er/cafron1 rhe Rt\•olurion 
10 1he CM/ War, 72.S-34 (19j7); P. Sll.ldelliki & H. Krooss, F/11anci(Jl History ofthe Unircd Srar~s, 15S (1st ed. 
!95.2). 

s Ai:t ofJune 3, 1S64. c, 106, f 54, 13 Sc.11.t. 116, codified ar 12 U.S.C. § 481. 
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TI.Sitorial powers over national bank!;, These provisions usured, among other things, that the 
CCC would ha.ve comprehensive authority to examine all the affairs of a national bank and 
PitJtected national baDks from potential State action by es.ts.bushing that the authority to examine 
and supet'Visc national banks is vested 011/y in the OCC, unless otherwise provided by F~d~al 
law.' . 

In Gutnn·e \.'. Harkness, \99 U.S. 148 (1905), the Supreme Court. recognized how the National 
Bank Act was designed to operate: 

Congress had in mind, in passing this section [i.e., section 484] that in other 
sections of the law it bad made full -and complct~ provision for investigation by 
the Comptroller of the Currency and examiners appointed by him, and, 
authorizing the appointment ofa receiver, to take posscssiou ofthe business with 
a view to winding up the affairs of the bank. It was the intention that this statute 
should contain a full code ofprovisions upon the subject, and that no staie law or 
enactment should undertake to exercise the right ofvisitation over a national 

· cotporation. Except in so far as such corpara1ion was liable to c:ontrol in the 
courts ofjusticc, this aa was to be the full measure ofvisitarial power. 

Id. at 159. Tile Suprc:me Court also h.as recognized the clear intent on the pan of Congress to 
limit the authority of States over national banks precisely so that th1: nationwide system of 
bartking th.at was created in the Currency Act could develop and flourish. For instance1 in Easco11 
v. Iowa, 188 U.S. 220 (1903), the Coun stated that Federal legislation affecting national banks-

has in view L'le erection ofa system cictending throughout tbe country, and 
indq,endent, so fur as powers conferred are concerned, of state legislation which, 
ifpermitted to be applicable, might impose limitations and restrictions as various 
md as numerous as the States . , . . It thus appears th.at Congress has provided a 
synurn:trical and complete scheme for the banks to be organized under the 
provisions of the statute ..... [WJe arc unable to perceive that Congress intended 
to leave the field open for the States to atti::mpt to promote th= welfare and 
~tability of national banks by direct legislation. If they had such power it would 
b.a.,·e to be exercised and limited by their awn discretion, a..,d confusion would 
n~essarily result from co11trol possessed and e::r:erclsed by two independent 
awlwrit{es. · 

Id. at 229, 231-232 (emphasis added), The Cow,: in Fanners •and MechaJ1ic.s ·Bank, 91 U.S. 29 
(1875), after observing that national banks are means to aid the government, stated-

• Writuli 5h.or-Jy after the: c~,,y Aa and NatioD.11 Ba.ik Ac:t ,,-ere enacted, th.en-Scereuzy of r.J:ie Tn:asury, and 
fatX!lal.1 w fi.rst Ccmptroncr ofthe Cc.:rrcncy, Hugb Mc:CuUoc:h observed th.,.t ''Co~,~ h.a.s .:issuroed cnt~ 
cot1trol ofihc' currency o!1hc country, :i.ud, to a ,·cry considerable extent, orits b.lnbng in1eresu, proh.ibitlnC the 
intaii:rcncc: or Sa.tc go'\·crmr..entS .•.." Cong. Globe, 39th Cons., l sc Sess., Misc. Doc. Ko. I 00, rn 2 (April 23, 
1S66). 

-4-

http:NatioD.11


APR 02 2303 15:2] PAGE.23 

Apr-02-03 03:12pm From-Cov1niton & Burl 1ni San Francisco +4155916091 T-150 P 023/044 F-060 

Being such means, brought into existence for th.is p"Wpose, and intended to be so 
employed, the States can exercise no control ovl!r them, nor in any wise affect 
their operation, except in so far as Congress may see proper to -permit. An.y thing 
beyond this is "an abuse. because it is the USUIJ)ation of power which a ~e 
State cannot give." 

Id. al 34 (citation omitted). 

Congress m::ec.tly affirmed the OCC's excluslve visitorial JX)Wers witll respect to national banks 
opera.tin~ on an interstate basis in the Riegle~Neal Interstate B:mkiog Act of 1994 (''Rieglc­
Neal.,).1 Riegle-Neal makes interstate operatiorui of.national banks subject to specified types of 
laws of a ..host" State in which the bank has an interstate branch to the saml!I extent as a branch 
cf a Sc.ate bank of that State. unless the State law is preempted by Federal law. For those State 
laws that are not preempted, the statute makes clear that the authority to cnforte the law is vested 
in the OCC. See 12 U.S.C. § 36(f)(l)(B) ("The provisions ofany State law to which a branch of 
a Dational bank is subject under this paragraph shall be enforced, with respect to such branch, by· 
the Comptroller of the Currency:"). This approach is another, and very recent, recognition cf the 
broad scope of the OCC's exclusive visitoria.l powers with respect to national banks. 

App!j~ation ofFedera] Law to the OQ.erntini:__fulbsidiaries 

!n section 121 of the Gramm-Leach-Bliley Act (''GLBA"), Congress expressly acknowledged 
that national banks may ov.n subsidiaries that engage "solely in activities that national banks are 
permitted to engage in directly and are coo.ducted subject to the same terms and conditioru that 
~overn the conduct of such activities by national banks."11 

Consistent with section 121, the OCC regulations state that "(a]n operating subsidiary conducts 
actMties authorized under (12 C.F.R. § 5.34] pUI'S'JaIH to the same .authorization, terms and 
conditions that apply to the conduct of sueh activities by its parent national bank." 12 Addressing 
this point in the context of State laws, section 7.4006 of our ~gulations specifically states that 
"[u]nless otherwise ptcvidcd by Federal law or OCC regulation, State laws apply to nation.al 
bank operating subsidiaries to the same extent that those laws apply to the parent national 
bank.n1l 

In order for a subsidiary to operate in the manner contercplatc:d by section 121 of Gl.BA, the 
subsidiary must bo subject to the same r;gulatio::1. and supervision as is its parenr national bank. 
As doscnoc:d at the outset of this letter, ourregula.:ior.s at§ S.34{e)(3) require that result, which 

10 Pu'b. L 103-328, 108 Sut 2338 (Sept. 29, J994). 

11 :Pub. L. No. 106-102, § 12 l, 113 S:::lt. :it 1378, codifitd at 12 U.S.C. § 24a(g)(3). 

i: 12 C.F.R. § 5.34(c)(3), 

I) 1.2 C.F.R. ~ 7.4D06. 
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is entirely consistent with tl:Je concept of an operating subsidiar;r as an CCC-licensed entity 
through which national banks conduct bank-pc:rmissible aetivities. The tenns and cacditior.s 
governmgthe conduct of activities in an operating subsidiary include b~g subject ta the same 
visitorial powers as are exercised -with respect to the parenL Accordingly, just as 12 U.S.C. 
§ 484 prevents the Departrr.ent from ~ercising visitoris.l powers over the Bank. so too d<? section 
484 and OCC regulations prevent the Department from exercising visitorial powers over 
WFHMl. an OCC-licemed opmting subsidiary through which the Bank conducts authorized 
mortgage baDking activities. 

It is important in this context to understand. that while the Department may not examine and 
supervise WFHM[, the operating subsidiary is subject to an extensive regime ofFederal law and 
regulations ar.d the Bank and WFHMI are subject to comprehensive and continuous supervision 
by the OCC. The Bank is part oftbe OCC's Large Bank Program. This me.ans that its activities 
and thos: of its subsidiaries arc examined on a continuous basis by teams of examiners 
specifically assigned to, and in most cases physically present at 1he facilities of, the Ban.~ and its 
subsidiaries. · 

With regard to the application ofState licensi.'1,g requirements., it is well established thar a State 
may not condition a national bank's exercise of a permissible Federal power on obtaining the 
State's prior approval, including the imposition ofState licensing requirements as a i'redic:ate to 
the exercise ofthat powcr. 14 The result is the same \\'hether the national bank exercises the 
power directly, or through an ope.rating subsidiary that has been licensed by the OCC. In both 
cases, the bank, or the operating subsidiary, has obtained a Federal license to conduct its 
business. 

When the OCC cba.."1ers a oationa.! bank. it gr~ts the bank a license to commonce the banking 
business under 12 U.S.C. § 2 7. 'When a national bank acquires or establishes an operating 
subsidiary through which the b.mk will conduct bank-permissible activiti..:s, the OCC grants a 
liceo.se for the operating subsidiary to conduct those activities pursuant to 12 C.F.R. § 5.34. 
Requirl'!ments for estabfoh:ing or acquiring an operating subsidiary 2.re expressly described 4'1 
0 CC regulations as "Licensing requirements.''1 Accordingly, when WFHMI was establisr.:d as 
an operating subsidia.7 of the Bank and was licensed by the OCC as an entity through which tte 
Bank was authoriz~d to cc:iduct its mot1gage lencling business, WFHMI did not then, ar.d does 

14 
See Fint National Bank of£as1ern Arkansas L'. Taylor. 907 F,2d i75, 7BO (.!ith Cir. !990) (the :s':uic::11] B:mk Act 

pr::cludes a Sute. regulator from probfoitiDg a n~tio:l3l b.lnl.:, through either enforcement action or .:i. license 
req.iire:uait, from ~ondu:ti.tl,g ;in activity that ilie Compn-olkr has re~oi:ubly de.te.nnined 1s o.utbcr.zo:d by the 
Nltional BB?lk Act); Ass ·n. ofBa11ks in !nrnrarice, Irr'- v. D111y11e, 55 F. Supp. 2d 799, 812 {S,D. Ohio 1999), offd, 
270 F.3d 397 (6r.>i Cir. 2001) (evc:n tl:ic: rr.ost limitd aspc~ts of St.ltc: licecsill& roquirem:nts :.uch ns the p3.YfflCilf ofa 
Jicmsi..-:g fee :.re 'Preempted bcr:a\l.Sc: they '"constirute impc:r.nissible c:ooditions upon 'the authority of II r.;itioo:il 0::ink 
!O do bu.sine&s within tile C't:ltc:"), Th.c ace also NS opiricd prcvu>\Jsly thai State UJ\IIS purporting fO requin: the 
licensine of acti\'iti~ authorized for D.lltioc:il b::aol::s u.,dc:r Federal lnw arc preempted. See OCC lnrerpr. Lu-. No. 749 
(Sept. 13, 1995) repn·11rtd In [1996-1997 Tn.nsfcr Binder] Fed. B3%llcizlg L. R.ep. (CO!)~ 81-114 (State bw 
requiring c11t1on:1l b:inks to be lli:c:nsed by the: State. to sell lUllluitie, would be prcempti:d); ace Intapr. Ur. No. 644 
(M~h 24, 1994), reprinted in (1994 Tnnsfcr Binder] Fed. B:mkiug L. Rep. (CCH) "i' 83,S53 (State rcsistnrion and 
fe~ requircm.cnts impo,ed on mor,gage lenders would be p~co:x;,led). 

i, 12 C.F.R.. § S.34(b), 
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not now, also Deed a State-issued license to do that busincs5. Just as the Bank has a Federal 
liceose to coDduct the banking business :md needs no aciditiocal State lice..'lse, so too does 
WFHMI have a federal license {or the Bank to conduct its mortga~e lending business through 
VvFHMI and needs no additional State-granted pctnlit to do so. Section 7.4006 similarly 
confirms that State licensing requirem:nts arc equally inapplicable to Federally-authorized 
activities cond1Jcted by a national bank directly or through a federally-licensed operating" 
subsidiary. In practical effect, therefore, your actions would have the effect ofdepriving the 
Bank and WFHMl of the right to conduct a. mongage lending business they have been authorized 
to conduct 'Ullder a license issued under Federal law. 

I must also note that these conclusions that the OCC's exclusive vis.itorial powers preclude the 
Dcpartmai.t from examining and asserting supervisory authority over, or applying state licensing 
requirements to WFHMI arc not intended to imply that any of the substan~ive provisions of the 
California Act apply to WFHMI. mstcad. u..-1dc:r Federal law16 and principles of preemption 
established by the courts, 1' provisions of the California Act may well be pieempted. This letter, 
however, addresses only the issues of whether the Department may conduct an cxam±nation of 
WFHMI and whether WF'H.L'\1.I is required to ob1run a State license in order to conduct mortgage 
banking activ:itie5 that it is authorized to ccinduct 'under a Federally-granted license. 

I hope the foregoing helps to clarify our conceros with regard to the Department's recent actions. 
I urge you to !uspend the Department's efforts to exarrune and regulate WFHMI so that we may 
the opponunity to have a more constructive discussion ofour relative roles. 

If you ha\·e any questions regarding this letter, please do not hesitate to contact Horace G. Sneed, 
Assistant Dirtctor, Litigatior.. Division. at (202) 874-52S0. 

Sincerely, 

Julie L. Williams 
L 

First Senior Deputy Comptroller and Chief Counsel 

Cc: Sta."'lley S. Stroup, fa-:ecutive Vice President, General Counsel 
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