BEFORE THE
DEPARTMENT OF CORPORATIONS
STATE OF CALIFORNIA
In the Matter of the Desist and Refrain Case No. 8171
Order Issued to:
OAH No.: 2009061109

CHRISTOPHER P. EPSHA,
STEVEN G. THOMPSON, and
INVESTCO MANAGEMENT &
DEVELOPMENT LLC,

Respondents.
DECISION

The attached Proposed Decision of the Administrative Law Judge of the
Office of Administrative Hearings, dated March 8, 2010, is hereby adopted by the

Department of Corporations as its Decision in the above-entitled matter.

This Decision shall become effective on April 7, 2010.

IT IS SO ORDERED this 6" day of April 2010.

CALIFORNIA CORPORATIONS COMMISSIONER

Preston DuFauchard

Decision — Epsha, Thompson, and Investco Management



BEFORE THE
DEPARTMENT OF CORPORATIONS
STATE OF CALIFORNIA

In the Matter of the Desist and Refrain
Order Issued to:
CHRISTOPHER P. EPSHA, Case No. 8171
STEVEN G. THOMPSON, and
INVESTCO MANAGEMENT & OAH No. 2009061109
DEVELOPMENT LLC,

Respondents.

PROPOSED DECISION

Administrative Law Judge Nancy L. Rasmussen, Office of Administrative Hearings,
State of California, heard this matter on September 29 and 30, and November 4, 2009, in
Oakland, California.

Corporations Counsel Edward Kelly Shinnick represented California Corporations
Commissioner Preston DuFauchard.

Ronald S. Galasi, Attorney at Law, represented respondents Christopher P. Epsha,
Steven G. Thompson, and Investco Management & Development LLC. Respondents Epsha
and Thompson were present.

The record was closed and the matter was submitted for decision on November 4,
2009. Following the administrative law judge’s request for additional evidence, the record
was reopened on January 7, 2010, to receive a stipulation by the parties that the Brentwood
Corn Fest was held on July 13, 14 and 15, 2007. The record was then closed and the matter
was resubmitted for decision on January 7, 2010.

FACTUAL FINDINGS
Desist and Re frain Order

I On February 18, 2009, California Corporations Commissioner Preston
DuFauchard issued a Desist and Refrain Order to respondents Christopher P. Epsha, Steven
G. Thompson, and Investco Management & Development LLC (IM&D). This order stated,
in relevant part:



2,

... [T]he California Corporations Commissioner is of the
opinion that the investments offered and sold by Christopher
Epsha, Steven Thompson, and IM&D constitute securities,
which are subject to qualification under the California Corporate
Securities Law of 1968, and that these securities have been and
are being offered and sold, without an exemption, and without
being qualified in violation of Corporations Code section 25110.

Pursuant to Corporations Code section 25532, Christopher P.
Epsha, Steven G. Thompson, and Investco Management &
Development LLC, are hereby ordered to desist and refrain from
the further offer or sale of securities in the State of California,
including but not limited to interests in a limited liability
company, unless and until qualification has been made under the
law or unless exempt.

... [T]he California Corporations Commissioner is of the
further opinion that securities were offered and sold by means of
written or oral communications that failed to disclose material
facts in violation of 25401 of the Corporations Code.

Pursuant to Corporations Code section 25532, Christopher P.
Epsha, Steven G. Thompson, and Investco Management &
Development LLC, are hereby ordered to desist and refrain from
offering or selling or buying or offering to buy securities in this
state, including but not limited to interests in a limited liability
company, by means of any written or oral communication which
includes an untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements made, in
light of the circumstances under which they are made, not
misleading.

Respondents filed a timely request for hearing on the Desist and Refrain Order

and waived their right to have the hearing commence within 15 business days.

Relevant Law

3.

Under Corporations Code section 25110, it is unlawful to “offer or sell” any
security unless the sale has been qualified or unless the security or transaction is exempt
from qualification.' Corporations Code section 25102, subdivision (f), provides, in relevant
part, that the following transactions (known as “limited offerings*) are exempt from

! “Offer” is broadly defined and includes every attempt to dispose of a security. (Corp. Code,

§ 25017, subd. (b).)
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qualification:
Any offer or sale of any security in a transaction . . . that meets
each of the following criteria:

(1) Sales of the security are not made to more than 35 persons,
including persons not in this state.

(2) All purchasers either have a preexisting personal or
business relationship with the o fferor or any of its partners,
officers, directors or controlling persons, or managers (as
appointed or elected by the members) if the offeror is a limited
liability company, or by reason of their business or financial
experience or the business or financial experience of their
professional advisers who are unaffiliated with and who are not
compensated by the issuer or any affiliate or selling agent of the
issuer, directly or indirectly, could be reasonably assumed to
have the capacity to protect their own interests in connection
with the transaction.

(3) Each purchaser represents that the purchaser is purchasing
for the purchaser’s own account (or a trust account if the
purchaser is a trustee) and not with a view to or for sale in
connection with any distribution of the security.

(4) The offer and sale of the security is not accomplished by
the publication of any advertisement. . . .

[Emphasis added.]

California Code of Regulations, title 10, section 260.102.12, provides further
guidance regarding the limited offering exemption. Subdivision (j) addresses what is meant
by publication of advertising, as follows:

Section 25102(f)(4) of the Code is to be interpreted so as to
facilitate the circulation of disclosure materials to offerees and
purchasers, so long as such materials are not disseminated to the
public (see Sections 25002 and 25014 of the Code). Private
placement memoranda, offering circulars and similar disclosure
documents are not “disseminated to the public” for the

pur poses of Section 25102(f) of the Code if the issuer limits such
circulation

(1) to persons reasonably believed to be interested in purchasing
the securities or

(2) to persons whom the issuer believes may meet the
qualifications required of purchasers pursuant to such section
and the rules thereunder, provided with respect to clause (1)
and clause (2) that neither the issuer nor any person acting on
its behalf shall offer or sell the securities by any form of general
solicitation or general advertising, including, but not limited to,
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the following:

(A) Any advertisement, article, notice or other communication
published in any newspaper, magazine, or similar media or
broadcast over television or radio; and

(B) Any seminar or meeting whose attendees have been invited
by any general solicitation or general advertising. . . .
[Emphasis added.]

Subdivision (d)(1) of California Code of Regulations, title 10, section 260.102.12,
addresses what is meant by preexisting personal or business relationship. That provision
states, in relevant part:

The term “preexisting personal or business relationship®
includes any relationship consisting of personal or business
contacts of a nature and duration such as would enable a
reasonably prudent purchaser to be aware of the character,
business acumen and general business and financial

circumstances of the person with whom such relationship exists.
.. . [Emphasis added.]

4. The limited offering exemption under Corporations Code section 25102,
subdivision (f), parallels the exemption from registration under the federal Securities Act of
1933 (15 U.S.C. § 77a et seq.). Section 18(b)(4)(D)* of the act, as it relates to section 4(2),’
exempts “transactions by an issuer not involving any public offering An issuer claims this
limited offering exemption by filing a Form D with the United States Securities and
Exchange Commission. (17 C.F.R. § 239.503.)

The Securities and Exchange Commission has adopted regulations, commonly
referred to as Regulation D, that govern this exemption. (17 C.F.R. §§ 230.501-230.506.)
Regulation D establishes the terms and conditions under which exempt offerings can be
made. These include the following prohibition against “general solicitation‘:

... [N]either the issuer nor any person acting on its behalf shall
offer or sell the securities by any form of general solicitation or
general advertising, including, but not limited to, the following:
[9]---[9] (2) Any seminar or meeting whose attendees have
been invited by any general solicitation or general advertising.
... (17 C.F.R. § 230.502(c).)

Under Regulation D, a purchaser must be either an “accredited investor* or a person who

> 15 U.S.C. § 77r(b)(4)(D).

3 15 U.S.C. § 77d(2).



“either alone or with his purchaser representative(s) has such knowledge and experience in
financial and business matters that he is capable of evaluating the merits and risks of the
prospective investment, or the issuer reasonably believes immediately prior to making any
sale that such purchaser comes within this description. (17 C.F.R. §§ 230.506(b)(2)(i1).) To
be an “accredited investor,” an individual must have a net worth that exceeds $1,000,000, or
an income over $200,000 (or joint income with spouse over $300,000) in each of the last two
years and a reasonable expectation of reaching the same income level in the current year.

(17 C.F.R. § 230.501(a)(5) & (a)(6).)

Securities offered under the federal limited offering exemption are not subject to the
qualification requirement of Corporations Code section 25110. Corporations Code section
25102.1, subdivision (d), states that the following transactions are not subject to
Corporations Code section 25110:

Any offer or sale of a security with respect to a transaction that
is exempt from registration under the Securities Act of 1933
pursuant to Section 18(b)(4)(D) of that act, if all of the
following requirements are met:

(1) A notice in the form of a copy of the completed Form D . . .
is filed with the commissioner . . . .

(2) A consent to service of process . .. 1is filed . . ..

(3) Payment of the notice filing fee . . . is made.

e Corporations Code section 25401 makes it unlawful to offer or sell a security
“by means of any written or oral communication which includes an untrue statement of a
material fact or omits to state a material fact necessary in order to make the statements made,
in the light of the circumstances under which they were made, not misleading.*

6. Corporations Code section 25532 provides, in relevant part:

(a) If, in the opinion of the commissioner, (1) the sale of a
security is subject to qualification under this law and it is being
or has been offered or sold without first being qualified, the
commissioner may order the issuer or offeror of the security to
desist and refrain from the further offer or sale of the security
until qualification has been made under this law . . . .

(b) [Omitted. ]

(c) If, in the opinion of the commissioner, a person has
violated or is violating Section 25401, the commissioner may
order that person to desist and refrain from the violation.

Investco M anagement & Develo pment LLC

. Investco Management & Development LLC (IM&D) was formed as a
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California limited liability company on February 17, 2006. IM&D was founded by
Christopher P. Epsha, an attorney and licensed real estate broker, Steven G. Thompson, a
licensed real estate broker, and Douglas R. Hanson. Epsha and Thompson are the managing
members of the company. On April 1, 2007, Barry D. LeBendig came to work at IM&D.
LeBendig has been Director of Sales since May 2007.

8. Beginning in June 2006, Christopher Epsha formed a series of California
limited liability companies, with IM&D a managing member of each, starting with Investco
AV7 LLC and numbered consecutively up through Investco AV22 LLC.? IM&D offered
and sold securities in the form of interests in several of these limited liability companies,
including Investco AV12 LLC (Investco 12).

Similar to representations made to prospective members of the other companies,
IM&D represented to prospective Investco 12 members that their investment funds would be
used by IM&D to acquire vacant land suitable for residential development in the Antelope
Valley (a rural part of Los Angeles County), to manage the property for approximately four
years in anticipation of appreciation due to projected population growth, and then to sell the
property either “as is“ or with entitlements for development or improvements. IM&D
disclosed that the compensation it would receive for its management responsibilities in
Investco 12 would include a commission at the time the property was purchased, a
commission at the time the property was eventually sold, management fees over a four-year
period, and a 10 percent to 20 percent share of the profits upon the sale of the property
depending on whether entitlements for development had been obtained or improvements
made.

9. In connection with the offers and sales of interests in the Investco limited
liability companies, IM&D did not disclose the following facts:

A. For each Investco LLC, IM&D had formed and were managers of a
corresponding consecutively numbered Landco LLC, specifically Landco AV7
LLC through Landco AV22 LLC.

B. Except for real property purchased directly by Investco AV10 LLC and
Investco AV 11 LLC, for each real property purchased by an Investco LLC, a
Landco LLC had first purchased the same property from one to nine months
earlier at a substantially lower price.

10.  Regarding Investco 12, investors were not told that the real property purchased
from Landco AV12 LLC (Landco 12) for $375,000, with an escrow closing date of
September 17, 2007, had been purchased by Landco 12 for $207,850 one month earlier, with
an escrow closing date of August 14, 2007. (The previous owner’s asking price was

* The number 13 was skipped in the consecutive numbering of company names, i.e., there is no
Investco AV13 LLC.
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$275,000.) Investors also were not told that IM&D was to receive 81.9 percent of the net
profit from the sale of the real property by Landco 12 to Investco 12 and a total of
approximately $150,000 in profit, commissions, managementfees and expenses from the
transaction.

11.  The Landco LLC investors are a small group of accredited investors whom
Steven Thompson knew before IM&D was started. These investors are willing to invest
substantial sums of money on short notice, for which they receive a 36 percent annual return.
Teresa Baltao was the sole investor in Landco 12, investing $232,000 to cover the $207,850
purchase price for the property plus acquisition expenses, which included $11,511 paid to
IM&D for “Property Analysis and LLC Organization. At the same time IM&D was
negotiating with the seller to buy the property for Landco 12, it was calculating what price
Investco 12 would pay Landco 12 for the property. So when Landco 12 bought the property
for $207,850 (the seller signed the grant deed to Landco 12 on July 9, 2007), IM&D knew
Landco 12 would sell the property to Investco 12 for $375,000 as soon as Investco 12 had
taken in enough investor funds to pay that price. In his testimony at the hearing, Steven
Thompson explained that it would not work for an Investco LLC to purchase property
directly from the original owner because of the lack of certainty regarding the price and
whether the sale would go through.

Thompson asserted that the investors all knew there was an “acquisition arm* of
IM&D, and some knew it was called Landco because he mentioned the name in
conversations with them. The Private Placement Memorandum for Investco 12 does state:

Sponsor [IM&D] has formed other investment and sales entities
that are created and or operated for the on-going acquisition and
sales of investment properties. This is to ensure that an
inventory of suitable properties is available prior to any
offering’s presentation to a prospective investor in any of the
Sponsor’s projects. Such consistent acquisition activities enable
the Sponsor to act quickly to obtain properties at favorable
market value so that the costs and property location benefits can
be made available to the Sponsor’s clients. . . .

Thompson testified that since IM&D got better legal counsel, they now mention
Landco in the Investco documents. What the documents state about Landco was not
established.

12. Thompson testified that if IM&D disclosed the full information on the Landco
property acquisition, including that the investor makes a 36 percent return on a very short-
term investment, potential Investco members would want to invest in Landco rather than
Investco. Thompson claimed the price Investco pays Landco for the property is always well
below what someone would pay if they were buying the property on their own, and there is
always an “excellent upside,” meaning that Investco should make money when the property
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is eventually sold.” IM&D is very good at buying property in the Antelope Valley, utilizing
a computer program to analyze data from MLS (Multiple Listing Service) for comparable
properties and working with real estate agents to find the best deals. Thompson asserted that
when making land purchases for Landco, IM&D often pays 50 percent less than the asking
price.

13.  The securities which IM&D offered and sold in the form of interests in the
Investco limited liability companies were not qualified by the Department of Corporations.

On October 9, 2007, Christopher Epsha filed with the department a Notice of
Transaction Pursuant to Corporations Code Section 25102(f) (LOEN, short for “Limited
Offering Exemption Notice*) for Investco 12.° The LOEN stated that the securities being
offered or sold in the transaction were interests in a limited liability company, the first sale
had been made on July 16, 2007, and the value of the transaction was $870,000.’

On November 12, 2007, a LOEN was filed for Investco AV7 LLC. On September
22,2009, a LOEN was filed for Investco AV19 LLC, for Investco AV20 LLC, and for
Investco AV21 LLC.

On July 11, 2008, a completed Form D for Investco 12 was filed with the department.
In this Securities and Exchange Commission form, signed by Doug Hansen on June 20,
2008, Investco 12 claimed the limited offering exemption from federal securities registration
under Regulation D, Rule 506 (17 C.F.R. § 230.506). The form stated that Investco 12’s
offering of $870,000 was fully subscribed, with eight accredited investors having invested a
total of $510,000 and 10 non-accredited investors having invested a total of $360,000.

On July 11 or 22, 2008, similar completed Form D’s were filed with the department
for Investco AV7 LLC, Investco AV8 LLC, Investco AV9 LLC, Investco AV10 LLC,
Investco AV11 LLC, Investco AV14 LLC, Investco AV15 LLC, Investco AV16 LLC,
Investco AV18 LLC, Landco AV17 LLC and Landco AV18 LLC.

14.  The main way IM&D finds potential investors is by operating booths at
different festivals, fairs and trade shows. Signs at the booths focus on the message

> The property proforma estimates for Investco 12 projected that the property could be sold “as
is* for $1,413,380.

¢ On September 27, 2007, Corporations Counsel Edward Kelly Shinnick sent a letter to Epsha
questioning the activities of IM&D and requesting that (among other things) he file the required LOEN
for each company for which he was claiming exemption from qualification under Corporations Code
section 25102, subdivision (f).

7 Accounting for the difference between the $375,000 purchase price of the property and the
offering amount of $870,000 were estimated sales and marketing costs of $110,500, management fees of
$180,000, engineering fees of $150,000, and assorted other expenses and costs.
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“Roll-Over your IRA/401k into Real Estate.” One of the IM&D flyers handed out at the
booth starts out: “Your Retirement, Is it Safe/Secure? / (Have you planned for a secure
future?) / Take Control of your retirement. . . Do what Millionaires do! / Roll-Over Your
IRA, SEP, Roth, 401k, etc.”“ This flyer mentions “Prime California Real Estate (in the
DIRECT PATH of Growth & Progress)” and states, in part:

The IRS has allowed you to put your retirement savings into real
estate since Individual Retirement Accounts were created by
law over 30 years ago. ... []] ... []] You will discover that
many investors such as yourself are seeking alternatives to the
volatile and low-yielding equities and bond markets. Use a self-
directed IRA to invest in pre-developed raw land, rental income
properties, industrial and commercial properties, as well as
private entities that invest in real estate and many other
alternatives. [q] Diversify, Roll-Over to a self-directed IRA with
Real Estate and take control of your future!

IM&D has agents and “finders* who staff the booths. In their training, they are
instructed not to discuss specific investment opportunities, the location of the property,
investment amounts or returns on investments. Also, they are not to say the word “of fering*
at a show. Steven Thompson and Barry LeBendig both testified that agents and finders are
extensively trained in what the law allows and does not allow in a public forum. IM&D has
developed a script that agents and finders have to learn and are supposed to follow when
talking with members of the public who come to the booth. (IM&D also has a flyer which is
almost the same as the script.) This script, which is designed to educate people about rolling
over IRA funds into real estate and to generate leads for a follow-up visit by an agent, goes
as follows:

Lost money in your IRA/401k or other investments? Rollover
to Real Estate! Take Control of your future! STOP being a
deer in the headlights!

Were you aware under current federal law you are now
allowed to have alternative investments inside your existing
IRA, 401-K or other type investment or retirement account.

The majority of the public does not know about it. That’s why
KGO Radio talks about it, the Chronicle Examiner, New
York Times & Fortune Magazine (your local paper) all
recently are writing full page articles, to inform the public...
There may be a better way.

Do you currently have these types of accounts? Which ones?
(IRA, 401k...)



















































